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Introduction

The goal of this First Report is to describe the history of tleelefal
CommunicationsCommissiol s regul ation of broadcast I nd
decision in recent years to take a much more active stance toward suetioegulhis
development arguably has spawned two reactions that pull in strikingly different
directions. On the one hand, it has given renewed salience to arguments that indecency
regulation of broadcast channels should be deemed uncaosttut At he same time,
the FC@s willingness to take a more activist r
also encouraged some to press for expansion ofdh@emi ssi ondés i ndecency
include cable and satellite as well as broadcasting, and to servemasleh for the
regulation of televised violence as well. Thus,¢hbemmi ssi onds renewed en
indecency after a period of relative quiescence may have the effect of triggering a debate
on more sweeping and fundamental questions than merely whetherrma n 6 s bar e b a«

can be shown on televisialuring times when children may be in the audience.

Executive smmary

The Federal Communications Commission has the statutory authority under 18
U.S.C. 8§ 1464 to regulate the broadcast of obscene, indecemtofane material.
Pursuant to that authority, it has defined broadcast indecency (in what it calls its
Afgenerico definition) as fAmateri al t hat , i n

activities or organs in terms patently offensive as measby contemporary community



standards f or t H eJnlikerobsaedecraaterial, whietd daru b banned
completely from the airwaves, expression fitting tbhemmissio® s definition

indecmcy must be fA-cighahoursdduresdtlyp 10.m.do 6i0@aims.

The Supreme Court narrowly wupheld the af
against First Amendment challengeR@C v.Pacifica in 1978. Thereafter, for 10 years,
the commissionchose to use its regulatory power simply to focusdmradcast uses of
the Aseven di rt Pacifica rWwhendt ddcided to expand its tegulatary
footprint beyond those words in the late 1980% agencyindicated that it would
nevertheless wield its regutay power with restraint. Theoomi ssi ono6s nsend
messageo cases of t hat p e hat orass ghagjocks,br oadc a:
boundarycrossing college radio stations, and programs targeting particular groups (such
as gay men) could all be found to have aired actionable indeceenyifehey did not
use any of the forbidden wordsret the U.S. Court of Appeals for thB . C. Circuito!
approval, in theACT v. FCC cases, of the FGiCs r evi sed approach to i

1980s seemed to hingeegoatorytredant agency 6s cont i n

Thus, theco mmi s s i omadlesit a panst@ reassure broadcasters that fleeting
sexual references or depictions would not likely be problematic, that at least some
innuendo and double entendre could pass muster, that merit was an impogahbasp
indecencyanalysis, and that complainants would have to provide eviderstignyortto
trigger serious ommission review of indecency claims. Although several radio station

programs were swept into the net of indecency regulation under thoseirrulles



following decade, television programmingscapedregulation. And despite more
stringent FCC language about indecency, programming with sexual themes and
references continued to flourish both in shock radio and increasingly on mainstream

television.

The commi ssi onds approach to i ndecency <cha
agencyoOs r eicienn tc adseecsi ssiuocnhs breastreveaimge wa Jdrc&ls® n 6 s
malfunctiod dur i ng CBS&¥XVIS hafer m8owhow, Bonods e
accompaniedihark youo for his Golden Globeaward, salacious scenes of simulated sex
in Married by Americaand Without A Trace and vulgar banter in several shock
radio/morningfizoad radio programs reflect a significant shift in theocmmi s si onoés

indecency regime today.

The most obvious change is tHeCCO s i mposition of | ar ge
Aforfeitureso) for indecency broadcast out s
Congressod recent approval of extensively in
agencyhad begun imposingighf i nes under iits old rules by

utteranceo basis and charging network affi/l
indecency in network programming. The increases in fines were designed to address the
apparently unanimousommission view that broadcastgirsstead of being deterred from

airing indecencyhad absorbed their priandecency forfeituremerelyas minor costs of

doing business.



Increased forfeiturewereaccompanied by additional signifidacthanges both in
procedure and substance. Procedural changes idaledsions tahe complaint process
that greatly e a s e t he compl ainant so b ur ddethes . Sub
development (despitetheanmi s si onds t al k oddtobecategogiest ) of w
o fperfsei n d e cieimclading even fleeting references to expletiveshsas what the
commissim euphemi st i eMolrldyd caanMllordd hfielid ieSwveigh in
the broadcastersodo favor t h adsentédhliee acdhtlzel | en gec
indecency was unscripted, unexpected, or accidemta. recent cases also cast doubt on
the decisive significance of merit.Moreover, the emmission began explicitly to
consider the risqué character of the overall program in det@ngi whether the
challenged material was patently offensive, turning its analysis of the expressive context
of indecency into a sword rather than an exculpatory shielcgddition, afte40 years,

the @mmissionfound broadcasters liable for airing nohlg indecent, but also profane

programming, with the term fAprofanedo define
expression.
Overall, these refinements int€C6 s i ndecency policy appe:

chilling effect on programming. News accounts prade evidence of increased
timorousness and seffensor ship on the part of broadcas
alsoshifted the locus of power between networks and affiljaeduced the pressure on
the industry to perfect blocking mechanisms, and perlcagated incentives for possible

format changes.



This report does not to purpaxt explain the reason fortheenmi ssi onds shif
indecency policy. However, a significant development is the ability ofirzafticency
interest groups, such as the P#senelevision Council, to use the Internetgenerate
mass complaints to the FCC from theiembers and visitors to thalveb sites. When
joined with congressional pressure to clean up the airwaves, massive numbers of public
complaints about indecent gm@amming can become a powerful regulatory justification.
This report also observes that indecency has become a powerful rhetmoidal those
who argue for reduced media consolidation. Asserting that consolidated media lead to
increased indecency, ppnents of media concentration highlight broadcast indecency as
a strategic element of their broaderabcentration agendaFinally, the eport notes
that the FCCO0s actions i nenbanegpwnmpagverinp 1| ndec

an atmosphere thhas been otherwise largely deregulatory since the Reagan era

Because of the appantly strong consensus at themamission on eliminating
dayti me i ndecendgbjlitytawadeif®onggmwtsdand agai nst
childrenp as popular opinion mig phrase it,the broadcast networks apparently
concluded that judicial challenges are their only option. Accordifgly, CBS and their
affiliates challenged some oftke mmi s si ond6s i naheastiutienglandeci si on
administrativelaw groundsin the2" and 3 U.S. Circuit Courts of Appeatespectively
We await the decision of thed Circuit, but the2nd Circuitr ecent |y found t he
new policy sanctioning fleeting expletives to be arbitrary and capricious in violation of
the Administrav e Pr ocedur e Act , @andcc@dndedthanmieert CCO S O

the @mmissior’® In the course of doing so, the court suggested dictai that the



policy would likely be unconstitutional as wellThe @mmissionhasapparently decided
not toappeal the decision to thiill court of appealsbut still has the opportunitp seek

Supreme Court reviev A legislative responge the decision is also in process.

While final analysiswill have to awaitall relevant court rulingsthe First
Amendmentssues are well worthddressing hereOn the one handhe Supreme Court
in Federal Communications Commission Racifica did permit FCC channeling of
broadcast indecency, and subsequent cases limiting indecency regulation in other
contexts have distingsined (and not purported to overruRgcifica The D.C. Circuit as
well has specifically rejected vagueness challenges to the indecency statidtrd.
agency can channall indecent material to lateight hours on a nuisance rationale under
Pacifica it can reasonably decide thi@niting its focus to thefiseven dirty word3 is
tantamount to an arbitrary distinctionSo long as it does not regulate in a manner
designed to promote any particular viewpoint, courts may well find the ambiguity
associatedvith a standard like the generic indecency definition to be an unavoidable
aspect of languageMoreover, a presumption that particular types of expletives will be
deemed patently offensive is not so vague and unpredictable that it should lead to a
significant chilling effect. And even if there is a chilling effect, it arguably amounts to no
more thandelaying indecent programmirtg 10 p.m. i one might saynot an overly

onerougequirement. As for indecen@nforcement procedures, there is arguably

* Recently, after this First Report was prepared, the FCC received permission to file a writ of certiorari
appealing the decision Fox v. FCCto the U.S. Supreme Courgee, e.g.John EggertorCC to

Challenge Profanity Decision in Supreme CoBROADCASTING& CABLE ONLINE, Sept. 26, 2007,
available atttp://www.broadcastingcable.com/article/CA6483656.html
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nothing in the First Amendment that places unrealistic evidentiary burdens on
complainants, so long as the agency requires enough to be able to make some kind of

reasomlble contextual determination.

On the other hand, while themmission has consistentlyteted the mantra that
its definition of indecency has withstood constitutional review already, neither the
Supreme Court ifPacificanor the D.C. Circuit in thé\CT v. FCCcases has opined on

the constitutionality of the indecency regirae currently appkd Cautions in those

cases for regulaty restraint cast doubt on theoenmi ssi onds asserti

constitutionality. Broadcaster supportergill point out that Supreme Court First
Amendment precedent in areather than broadcasting has struck down afiesmto
regulate indecency: on the telephor8alfe v. FCC®), on cable (nited States v.
Playboy Entertainment Group, In€), and on the InternetRena. American Civil
Liberties Union’). Certainly, constitutional questions surroundtbemmi s s ivieah 6 s r
of profanity as a separate ground for liability under Section 146b.e FCCO6s 1 nvi
indecency regime further exacerbates the expressive intrusion of this type of regulation:
In assessing patentfensiveness, for example, theramission inevably uses its own
substantive judgment to decide whether the material in questiomivegessary or
Agratuitous, 0 thereby making i tsel fin t he
attempting to apply the standpoint of the average broadcast viewisteoier without
reference to prografpopularity datathe commission alsaisks engaging in regulation

that privileges certain kinds of mainstream cultural norms without even considering the

existence of alternative expressive communitidad while somedegree of uncertainty

e

gor



is admittedly inherent in attempts to apply

definition, the cursory character of th@enmi ssi onds expl anations
inconsistencies in at least some of its indecency pretegderikely to lead to excessive

self-censorship on the part of broadcasters.

Ul ti mately, the FCCO6s indecency regi me
Amendment because it is fundamentally corteaged regulation. The stringency of the
review,however, depends on two factors. The fyseés to the specifics of strstrutiny
analysis. How the issue is resolved depends on how courts define the compelling interest
and what the government must show to discount technological alternatives adioagul
Even if the protection of children from fleeting expletives is a compelling government
interest, ases likePlayboycan be read to suggest that indecency regulation will not pass
constitutionalmusterif there is a norcontentbased alternativio regulationi even if the
alternative is not perfect The availability of the Mhip and the fact that so many
Americans receive their broadcast channels via cable (with its own blocking

mechanisms) suggest that such (admittedly imperfect) consamm@ewement devices

couldwelunder mi ne the FCCO0s regulatory regi me.

The second underlying constitutional consideration is the fact that since the
inception of radio, broadcastings been consistently treated by the Supreme Court as a
mediumsui generisi unique i underthe First Amendment.Far more regulation than
would have been deemed constitutionally acceptable in the context of print has been

permitted for radio and television because broadcasting has been treated as different from

fal)



other forms of mediaT hi s fAbr oadcast exceptionalismo ha:
the scarcity of broadcast frequencies, the pervasiveness of the medium, and its unique
accessibility to children. Technological change, the convergence of electronic media, the
transfornation of the information marketplace, and powerful critiques of the underlying
assumptions of the distinctive character of broadcasting now put in question the
continued vitality of broadcast exceptionalism and the lesser First Amendment protection

for broadcast expmesion associated withit. Theenmi ssi onds recent deci s
its broadcasindecency prohibitions providen opportunity to address directly the claim

that no relevant distinctions remain to justify distinct content regulation fmadioast

media.

Ultimately, even though the FCCO0s deci si
areimportant on theiown terms and the pending cases will have important consequences
for the jurisprudence of broadcast regulation, twesent developmentsadditionally
demonstrate the fundamental importance of this inquityi. r s t |, supporters of
indecency regime claim that the agency should expand its regulation to include indecency
on cable and satellitmediaas welland ©ngressional action todheffect is in the offing
Second, interest groups and members of Congress are currently discussing expanding
FCC authority to channel violent programming to late nlghirs in a fashion parallel to
its regulation of indecencyA report on televisiowiolence recently released by the FCC
argues for the constitutional viability of we#ilored interventions to curb television

violence.

1C



Both the a&tension of indecency regulation to cable and sateHibel the
channeling of violent programmin@ce sigificant constitutional hurdles, particularly
with respect to cable.The fact that both cable and satellite are subscription services
would weigh against the constitutionality of commaamdicontrol regulation parallel to
broadcastndecency enforcementMoreover, constitutionallguspect vagueness is even
more clearly likely to accompany attempts to regulate television viold#hoeever,both
Avol untaryo compliance and s oc@rmissoniuesat ed dr
can avoid constitutional b@ers to some extent. Thusyem if the future regulatory
initiatives 7 to extend indecency regulation to cable and satellite subscription
programming, ath to channel violence to a latéght safe harbor akin to the indecency
safe harbort fail doctrinaly, the fact that they have garnenaablic support and achieved
some legislative traction suggests thia¢se initiatives are likely to have a significant

degree of indirect impact on media behavior.

I. The hstory ofbroadcasindecencyegulation

The CCO6s authority to r eiginpleaecd #ncelll®2 adc ast
currentlycomes from 18 U.S.C. § 1464, which provides that:

Whoever utters any obscene, indecent, or profane language by means of radio

communications shall be fined under this titleimprisoned not more than two

years, or both?

The statut e does not define the ter ms fi o

elaboration has been left to thenemission. Thecommission may revoke a station

11



license, impose a monetary forfeiture, ouess warning for the broadcast of indecent

material®

The FCC has attemgd to regulate orair indecency since the 1920s. The history
of the FCCb6s indecency enf Atficseuntdthg 1960 f | ect s
the @mmission issued somietters containingsweeping rhetoric, but engaged in few
formal indecencyenforcement processts Whether the reason for this relative reticence
was the cultural conformity of the 1958sthe private codes of conduct adopted by the
National Association ofBroadcaster$’ t h e FCCo0s ability to addr
indecency indirectly, under other regulatory rationafes, some combination of factors,
the FCC did not develoa significant jurisprudence of Sectid464 until 1970, when it

explicitly adopted &road definition of indecency.

It was notuntil a Pacifica Foundation radio station aired a monologue by
comedian George Carlin 1973and a single member of Morality Media complained
that his 15yearo |l d fAyoung sonod hadpnhiethe car thahtee pr ogr a
commissionbegan to focus seriousbn prohibiting indecency””> In FCC v. Pacifica*®
the Supreme Court upheld the FCCO6s authorit
AFI | t hyCaMolsiduggist i ¢ al monol ogueés apouwtcohleds @tv e

the public?. . . airwaves.od

Despite the fact thaPacificaappr oved t he &tGthedecasdedecency

immediately followingPacificawas characterized by extreme restraint on the part of the

12



commissionin enforcing its nely approved power over indecenddne could call it an
era of regulatory retreat. Th@mmission effectively limited its indecency enforcement

to instances in which broadcasters usedsbeen dirty wordsbefore 10p.m.*®

The commission reversed thisrestrained approach in 1987.Prodded by
conservative activist groupand White House interest, the@mmission issued three
decision$’ unveiling a new indecency approach under which the agency would begin
enforcing a figeneriioeadtif ¢ mli &t ®kacificaicaste mel eEE G &
fagainst Al anguage or materi al that depicts
measured by contemporary community standards for the broadcast medium, sexual or
excretory act’l Thetageegexplaimed that igveonldsabandon its post
Pacificaf ocus on t he A s eivresponsg tora Petitiomfor Clardigad a n d
filed by broadcasters, th@mmission established midnight as the beginning of the safe
harbor, and articulated factorsabuld consider in finding indecency (such as the vulgar
or shocking nature of the words or images, the manner of presentation, whether the

material was isolated or fleeti?hg, and the n

INnActi on f or Gibnvl RCE AGTOIRhis Brder wag challenged as
overly broad and unconstitutionally vagle rejecting the constitutional claims, the D.C.
Circuit concluded thathe @ mmi ssi onos i ndecencyassddef i nit.i
constitutional muster in the Supne  C o Racificadecision, andhat vagueness was
inherent in any attempt to define indeceftyNevertheless, the courélied upon the

commi ssion6s continued commitment®dand a @re

13



remanded the case so that thenmissioncould further support the particular time frame

it had chosen for t ReThis dedison eapparently fpredildde har b
Congressd adopt a requirement that thenemission enforce its indecency rules 24 hours

per day. In turn, the regulationdapted by the FCC in response to thehddr ban of

broadcast indecency succumbed to constitutional challenggdnt i on f or Child
Television v. FCC (ACT 18> Congress responded by adopting the Public
Telecommunications Act of 1992, pursuant to whiok FCC was required to establish a

safe harbofrom midnight to 6a.m. for indecency (except for public broadcasters, whose

safe harbomwould beginat 10 p.m.). The D.C. Circuit held iMct i on f or Child
Television v. FCC (ACT lIjhat even thoughht midnighito-6 am. safe harbor could

pass the First Amendment narrdavloring requirement standing alone, it would have to

be stuck down because of the pubbcoadcaster exceptidh.

Thereafter, the ammission engaged in some indecency enforcenteritto a
more limited extent than its 1987 decisions might have sughe®etween 1987 and
2001, the ommissionreportedlyissued 52 fines for indecenéy. Shockjock Howard
Stern became a common target of indecency enforcement, leading tediisbdlenge
t o the FCC:penidBHuHtipnatelyFSBM broadcaster Infinity entered into a
settlement agreement with tikemmission whereby it would volunteer $1.7 million to
the U.S. Treasury in return for the dismissal of the 4lmding actions agan st St er nd s
radio programming® Other than this Infinity settlementhe total amount of fines for
indecency ranged frori25,500 t0$49,000 during the second Clinton administratith

Moreover, even though th@mmission became more active with respedhtecency on

14



radio, television program&mainedvirtually exempt from indecency findings during this
period®* Thus, some FC& at cher s c har ac t-2003iindegendy bflortsa ge n c y ¢

as quite restrained.

This state of affairschanged dramatidgl during the tenure othenChairman
Michael Powell, who oversaw the imposition of indecency fines totaling $7,928,080 in
20043% Although Chairman Powell began his term with statements indicating distaste for
content regulatio? he ultimately oversaw & beginning of the most aggressive
indecency enforcement effort in FCC histdfyThe succeeding FCC Chairman, Kevin
Martin, has made clear that the elimination of indecency during daytime hours is a key
componenbf his FCC policy’® The currenicommissia appears united in its desire to

enforce its indecency rules with gusfo.

In the meantne, while the ommission was finding ways of increasing indecency
fines even under its limited forfeiture authority until 2006, Congeessideredills to
increaseie FCCO0s power to increase indecency fin
George W.Bush signed the Broadcast Decency Enforcement Act, which amends the
Federal Communications Act by greatly multiplying the potential penalties for airing
indecency’® By contrast to the maximum forfeiture authority of $32,500 per incident
under the old l, the @mmission can now impose a fine up to $325,000 for each
violation or each day of a continuing violation, so long as the fine for any continuing

violation doesnotexceed $3nillion for any single act or failure to att.

15



[I. The currenteégime

Indecency enforcement became extremely active beginning in 2003. A clear
inkling of the seismic shift in FCC indecency policgme when the FCC, faced with
congressional pessur e, reversed its own Enf orcemen
indecent U2 si nger Bonods excited utterance, I n
Athis is really,*Semilllar Ifyuc kd anrspedidrhfedst k saonrt @
barindr diwear mal functi on o wilhuJustimmTimbenlake in thee r f o r ma
halt i me s h o vbroandast & B1&0®4 Super Bowlgarnered tremendous media
attentionandprovided a highly publicized occasion to demonstratetha genc y-0s st epr¢
up indecencyerforcement regimé&' Beyond targeting fleeting expletives or momentary
Acost ume r ev édecurent era df indeeencye enforcetnent reflects important
broaderchanges both in procedure and substance. It also reflects responsive self

regulatory deviepmentsby broadcasters and other media.

A. T he FdéLriptsn of its ndecencystandard

The FCC has stated that it reviews indecency complaints pursuant to- a two
pronged review process. It first reviews the challenged material to determine whether i
fits into the Asubject matter scopeo of the
be a depiction or description of a sexual or excretory organ or aéfivitPnce it
determines that the material does in fact constitute such a depiction dptit@scthe
agency then assesses whether the reference is "patently offensive as measured by

contemporary community standards for the broadcast medtum."

16



Unlike the obscenity standard, the ;mmi ssi onds i ndecency
A T]he standard ithat of an average broadcast viewer or listener and not the sensibilities
of any individual complainari®* The @mmissioners determine the views of the average
broadcast viewer or listener by relying not on ses@énce data or program popularity
as refected in ratings, but orlour collective experience and knowledge, developed
through constant interaction with lawmakers, courts, broadcasters, public interest groups
and ordinary citizens, to keep abreast of contemporary community standards for the

broactast medium“d

In determining whether the material is patently offensive,diramission has
repeatedlystated thatfithe full context in which the material appeared is critically
importantd®® The agency has explained that:

fAlt is not sufficient, for example, to know that explicit sexual terms or

descriptions were used, just as it is not sufficient to know only that no such terms

or descriptions were used. Explicit language in the context of a bona fide
newscast might not be patently offensive, while séxunuendo that persists and

is sufficiently clear to make the sexual meaning inescapable might be. Moreover,

contextual determinations are necessarily highly fdctspecific, making it

difficult to catalog comprehensively all of the possible contextaelors that

might exacerbate or mitigates the patent offensiveness of particular maférial.

In engaging in its contextual analysis, the FCC looks at: (1) the explicitness or
graphic nature of the description or depiction of sexual or excretory oayaarctivities;
(2) whether the material dwells on or repeats at length descriptions of sexual or excretory

organs or activities; (3) whether the material appears to pander or is used to titillate, or

whether the material appears to have been presenteitsfshock valu&® The

17
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co mmi s dakes mto Account the manner and purpose of broadcast matEoal.

example, material that panders to, titillates, or shocks the audience is treated quite
differently than material that is primarily used to educatenfarm the audiencé® In

examining these three factotegco mmi s sveigh{$l and balands] them on a case

by-case bastsbecausdi [6]ach indecency case presents its own particular mix of these,

and possibly, other factos®8 In addition to opemig the door to aget-unarticulated

factors, the c mmi ssi on has r ec apdarikular casesp bna orntkod t h a't
factors may outweigh the others, either rendering the broadcast material patently
offensive and consequently indeceort alternatively removing the broadcast from the

realm of indecency?' Nevertheless, theo mmi ssi on has reiterated i

matter alone does nod render materi al i ndece

B. A recentsampling ofenforcemengctions

Although theFCC6 s r e act i oeh3acksoro Supgeh Bowl &msade and
Bonoodos Gol den GFPowere sprobabty httee nnkost publicized recent
enforcement actions, other examples of live programming featuring expletives and/or
nudity, however fleeting, attracted theo mmi s s i o0 n lse oamissiem Writing n .
in its Omnibus Order n 200 6, found actionabl e indecenc
accepting he002 Billboard MusicAward, thati 6 Peopl e have been tell
the way out every yé*aNi,c orliegshatliBoed q@pdas 8 uc k 6 e

presenter at the 2003 Billboard Music Awards shofiHave you ever tried to get cow

18



shit out of a Prada pur Bod ?was simitadysdeemen t so f

indecent®

Shock radio, morning zoo programs and other such pofarecontinued to feel
the Dbrunt of t he F C@ér<LhaantlRadowasdimed farfairirgr 2 00 3
Howard Stern segments referencing anal sex and the fictitious pehygethe product
ASphi nc’t Amweek befote the 2004 Super Bowl broatcahe commission
proposed a fine of $755,000 against Clear Cha@whmunications fowidespread
indecencyl including discussions of penis sicé n i t s Byblmapha lLloeerSpofige
shockradioprogramming.’ The agency also fined Infinity BroadcasiCorp. $357,000
for a show in which radio talemOpie & Anthony conducted a contest in which couples
were encouraged to have sex in public places and described some contestantdyapparent

having sex in ST. Patrickods Cathedral

Nor was mainstreamtelevision spared theaccmmi ssi onds wr at h. T
imposed a fine on CBS for an episode of its hit séiihout a Trace that involved a
depiction of a teenage orgy. Similarly, the Fox networkvas subjected ta fine of
$1,183000 for an episode of itseality program,fiMarried by America during which
bachelor and bachelorette parties for the potential spouses featured strippers and sexual
situations® Br oadcaster attempts to obscure nudity
unavailing, astheagenéyound i ndecent an episode of the

Life 20 despite the fact that man$iIneaf the i

19



parallel trend Spanishlanguage programming was also swept into the net of indecency

enforcement, dmitet he FCC6s neéd for translation

Merit did not guarantee imunity either. The @mmission issued a notice of
apparent liability against PBS stations for daytime airingTdfe Blues: Godfathers and
Sonso a highly acclaimed documentary about theeblby Martin Scorsese because of its
intervieweeso casual an® (Byxdneaststhevagencys e o f
concluded that the use of expletives time movie fiSaving Private Ryan were

necessitated by the subject and therefore not inde¥ent.)

Even cartoons did not receive automatic indecency exemptions. While an
episode of the cartoon program fiThe Simpsort
pole-dancirg was deemed not indecent, tlwrenission did not dismiss the possibility of

an indecencfinding for cartoons and other animated programniing.

Finally, attempts to advise viewers by providing parental ratings and advisories
were not sufficient to avoid maximum indecency fines in some prograsush as an
NBC Telemundo broadcast dgiCon el razon en la Mand,a SpanisHanguage

program depicting a rape scefie.

Indecency cases after 2003 did not always lead to forfeitures for licensees,

however®” Some of the confusion asserted by broadcasters was grounded on instances in

which programming as deemed not patently offensive despite what the licensees
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claimed were merely marginal differences from instances in which maximum forfeitures

were imposed. For example, despite the outcoméCion el Corazon en la Manbp,

parental warnings and advis@igeeemed tplay an important role in theocmmi ssi ono6s

conclusion that other programs (suchHi@aving Private Ryas should not be considered

indecenf® Al t hough #fAfucko and # difdings, &s nbteddbover i gger e

the @mmission in 2006dund the particul ar references

dick, o0 Aass, 0 fApissed, 0 nAbastandfdy,ag ifinpad noi si, N0

programs targeted by the Parents Tel evi

S i

on

graphicand/iorsuati ned to be platialtll yoofideams,,&defior gas

Aitesticles, 0 Abreast, o fAnipples, 0 Acan, O

offensiveness as usél. The ommission absolved sexually suggestive scenes or

language frompopular television programs such &alias,0 * fBuffy the Vampire
Slayerp " AWill and Grace "® andfiFriendsd " Some absurd innuendo also received
liberal treatment from theommission. Examples include tbe mmi s si onoé s
indecency complainabout an episode of the Fox television progrdteen Eddie 0
which involved hiring a prostitut’@andao
tonguein-cheek introductory segment to a 2004 Monday Night Football broadcast
which a towelclad actres from another television siiom purports to entice one of that
night s football pl ayers away from t he
naked back above the waist to viewefs)Television programming with an educative
purpose was also am indecency liability when theoenmission rejected complaints
about a discussion of teenage sexual praciicesluding descriptions of current slang

for various sexual activities in a 2004A0prah Winfrey Shows e g me n t ti
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Secret Language ofFeens o on the grounds that the pro

parents and was not presented in a vulgar mafner.

C. How has t he Fetf®@odmenprocesshange®c y

The account in Sectioh (B) above of some recent FCC indacy actions, as
well as other ommissionstatements, reflect what thigport suggests arggnificant
shifts intheFCC6 s atti t ude, its procedures, and its
indecency context. It also provides concrete examples to illustrate what some ha
claimed to be the inconsistent application of the current indecency regime by tH& FCC.
This ction, 11 (C), attempts to provide a Sgmatic categorization of theeanmi s si onod s

changes in this area.

1. FCC 6 pr develapmenta | 6

On what one might &l | the #Aprocedural o front, t
demonstrate changes both in the complaint process and in the imposition of liability.
With respectto the complaint process, th@rmmission appears to have relaxed its
evidentiary requirements for reweng indecency complaints. Its attempts to solve the
endemic delays in the indecency process have generated mass complaint resolutions
covering programming aired over mangays. For the first time, theommission has
emphasized #nonrbinding characteof FCC gaff-level decisions in the indecency area.

With respect to the imposition of liability, theommission has very significantly
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increased the forfeitures imposed for violations of the indecency rules; has shifted its
position on the imposition oforfeitures against licensees that have not themselves
received viewer or listener complaints; has pointedly reminded broadcasters that it could
well deny license renewal to recidivist violators of its indecency rules; and has entered
into consent decreethat remove prelecree indecency from consideration at license

renewal while imposing stringent compliance requirements on broadcasters.

a. Regarding complaintrpcesses

The FCC has never functioned as a rovoognmission seeking out indecent
broadcast prgramming aired outside the sdfarbor hours; instead, indecency
enforcement has always been a compldiiiten proces$’ Since the early days of the
indecency rules, the FCC has required complainants to pridtwdih full or partial tapes
of the offenihg program, the date and time of the broadcast, and the call sign of the
station involved® Recently, however, the agency has proceeded on a number of
indecency complaintslespi te the compl ai nsuchttapés on nabi | i
transcripts® The FQC has taken the position that its traditional reliance on
compl ainantsd tapes or transcripts is bette
mandatory requirement, and that the practice can be waivegiopa@ate circumstances

by the @mmissior?

The evidentiary burden at the outset thus appears to have now
shifted from the complainants to the licensees, effectively creating a presumption that an
indecency complaint will be considered valid unless rebutted by the licEhsBkis

development is pentially significant, especially in light of the fact that most
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broadcasters havingbeen relieved of many recekgeping requirements by the FCC in

the deregulatory 19808 no longer keep either tapes or transcripts of the programming
they air®® Thus, he ability of stations to confirm
depends on the fortuitous existence of documentation and the recollections of station
personnel. That in turn is further complicated by the delays in FCC processing of
indecency complainf® recollections naturally fade and documents are routinely purged
over time%® Moreover, as broadcasters have responded terthancedstringency in

FCC indecency enforcement, they have often fired the very personnel whose
recollections would become rgkmnt in delayed FCC indecency proceeding$ws, the
combination of changes in complaint processes, FCC delay, and spotty licensee record
keeping have effectively shifteithe burden of proof from complainants to licensees in

indecency enforcemeand havanade it difficult for licensees to avoid liability

FCC delays in resolving indecency complaints hgiven broadcasters an arrow
in their constitutional quiver: allowing them to argue that the delays and disorganization
of the FCC procesgrovideinsuficient and unimely guidancen their attemptso follow
the ® mmi ssi ono6s Althaudghtthe rliigry of indeeescy decisions released
until 2006 indicate that theommission has sougho resolve its indecency bdog, the
extent of the delaysna the number of complaints have meant that mass decisions
covering many years have been issuélde danger of such mass decisions, as articulated
by CommissioneMichael J.Copps i s t hat t ¥ eThe delayghavealsor s or y . ¢

meant that indecencyn®rcement decisions habeen releasedonfusingly out of order.
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Moreover, theco mmi ssi on appears to be waiting for

constitutional challenges before it resolves its pending indecency compfaints.

Finaly, in respmse to broadcaster claims that the indecency process has led to
inconsistent decisions, theCC has apparently tightened the reins on teéeghted
authority under which commissiontaff had previously been permitted to operate
regarding indecency.In the past, bothcommission andstaff decisionshad been used
interchangeablyas precedenin attempting to provide guidance an h e agencyos
application of indecency standaffis.Recently, howeverhe commission has rejected
claims by broadcasters that it isfercing its indecency standards inconsisteatitiierby
disavowing previoustaff-level decisionsor refusing to rely on findings in Notices of
Apparent Liability(NALS) because they are not formally final decisions, or rejecting the
precedential valueof unpublished decisiorl8 However, thecommission does not
explicitly say that it will reversall those previous decisions. Thus,attempting to
distance itself from itstaff precedentthe @mmissionis effectively creatingan orphan

staff jurisprudence®

b. Regardingibbility

With regard to the imposition of liability fomdecency, the @ammission has

increased forfeiture amounts, changed the way in which it assesses forfeitures, reminded

broad ast er s of t hrevocatigneantlwogtgven whein ongy mpasing fines,
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and entered into micromanaging settlement agreements with many of the largest

broadcasters.

The first item of note with respect to forfeitures is that doenmission has
significantly increased the amounts of forfeituregmposes in rgponse to findings of
indecencyrule violations.  Since formeChaiman Michael Powell decried the
commi ssiondés traditionally | ow indecency fi
absorbed by large, profitable media conglomer#tethere ha been Ipartisan concern
on the part of theommission that the indecenepforcement process does not have an
appropriate deterrent effect. This has led theeommission, for the first time, to an
explicit considerati on «@ds ad dare of thé pracessl@fr 60 s e c

imposing forfeitures’®

Thedesiiea 0 enhance the effectivenalsssledof t he
the commissionto proceed ontwo fronts. First, & the ®ngressional level, the
commission and its allies called fdegislative increases in its forfeiture authorfty.
Second, wile waiting for congressional enhancement ité forfeiture authority, the
commission also began to increase the totality of fines imposed by reinterpreting its
application of its existing fdeiture authority’> It did soin two ways: by proposing (and
sometimes imposing) for f®andhyimpassingforfeitaresi per ut
on network affiliates for having aired network programming thereafter found to be
actionably indecert’ Although the ommission did not in fact impose forfeitures in

these ways in every instance, the fact that it did so in some instances very likely had a
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deterrent effectoverap ar t i cul arl'y i n | i ghAtamhimdnmi abi | ity
t he ndboalknnyg o -uttefance labilityfor affiliates’ and even smalinarket

affiliates i likely shifted the power relationship between affiliates and networks and

increased affiliate leverage over network programming that might be deemed

unacceptable in caervative parts of the count?y.

Further uncertainty has been engendered byctheemi ssi onds appar ent
shift in its forfeiture approach. Arguing that the restraint appropriate in light of First
Amendment values should limit the imposition of ®if t ur es fAonly against
stations whose broadcasts ... were the subject of a viewer complaint filed with the
Co mmi s s tieerommi$sion in ittOmnibus Ordeappeared to retreat from its prior
practice of imposing indecency liability regagdé s o f whet her a parti
viewers complained about a program, so long as the program was deemed indecent in

response to complaints by some stationds Vi e

Worth noting also is the fact that tltemmission has used even its forfeiture
decisbns as platforms to remind broadcasters in dicta that the agency is empowered to
revoke licenses for failure to comply with its ruf88.Indeed, Commissione&oppshas
on se&eral occasions criticized the@mmission for having failed to commence license
revocation procedures against recidivist statifis.It is notable that such license
revocationthreats have been made by tlemenission with respect to major networks,

even in circumstances of merely vicarious liability.
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Finally, the ommission has relataly recently entered into settlements wsthme
of the largest radio group ownesho have beenepeat offenders of its indecency rules.
For example, the agency settled witiacom for a fivoluntary contribution of $35
million to the United States Treasiy/%? with Clear Channel fo1.75 million,**® and
with Emmis for $00,000'* While the settlement ddld, outstanding indecency claims
is not a particularly new developmeittjs notable both thahe @mmission has agreed
in these settlements that thetted indecency charges would not be considered at renewal
time or in the context of license transfé¥and that some of the settlemereguire very
specific employmentelated decisions by the broadcast&?sThe renewal immunity for
settled indecency dias has raised the ire otertain groupsand has induced
Commissioner Copps to complain that recidivist broadcasters should be challenged at
license renewd?’ Objections have been made to the broadms s 6 sett | eme
commitments: Teir agreements meamot only that an FCC decision will trigger
suspending or terminatingroadcast personnel p o n receipt of an NAL
pr op o s edquite@an unwsmbtype of internal contiobut also that broadcasters
will likely censor themselves more than the gmment might be able 8 Another
significance of the settlement process is that itids/gudicial assessment of the

commi ssiondés i n®ecency approach.

c. Commissiornconsensus

Finally, it is important thathe decision to focus on broadcast indecesuyears to

have garnered unanimous support from the Commissioners. This is not a partisan issue
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for the agency. Even though Commissioner Copps argues for greater stringency in
enforcemerlt® and Commissioner Jonathan Adelstein expresses concern thaetioy ag
may have taken its enforcement too far in certain caSedl, the @mmissioners appear

to support increased indecency enforcetrganerally. At a minimum, theocnmission
consensus regarding the need to regulate indecency is likely to have a vegy stron

deterrent effect on the media industry.

2. FCCrule6substlmanges ved c

Although the @mmissionclaims to be continuing to apply its traditional and
heavily contextuaindecencyanalysis, a review of theo mmi s s i o nndlecenaye c e n't
decisions disclosesomamajor substantive changes. The most potentially expansive new
devel opment S t h enforEeGhe Ostatutody e prohikitioragainstt o
broadcastingi pr of ane o as wmterial. Addgional sulbsthreie eclmhgés
include the apparertevelopment of some categories of virtually per se indecency, the
diminution in sigificance of the e mmi ssi onods for mer Anfl eetin
increased skepticism toward <c¢cl aims of a fn
innuendo, refusal to excudere programming and lack of broadcaster control for
accidental indecency, use of full context as a sword rather than a mitigating factor, and
reliance on broadcasterso failure to make f

evidence of willful violaion. As will be discussed belo#t? the recent @d Circuit

decision striking dowrthe ® mmi ssi onds new fAfl eeting expl e
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guestion the continued viability of the age

Af ucko and fndebenttard profana.l d b e

a. Revival of profanity

Perhaps the most obvious of tlseibstantivechanges in theacmmi ssi onods
approach to sexual expression on theatigr 2003 washat the agency, for the first time
since the 1930s, revived the prohibitioraengt profanityand indicated its intention to
force broadcasters to confine Aprenfgitneo as
safe harbor.In finding thefiF-Wo r d 0 a nWlo rtdhoe tfioS be presumpti vel
commissioninterpreted th@rofaneas extendindar beyond the blasphemolS. Th e - fi F
Wordo was profane because, in context, it C
grossly offensive to members of the public who actually hear it as to amount to a
nui s atfcEevendheyond the explees, the commission defined objectionably
Aprofaned materi al very br onotinecessarilyrsetonc | ude
the level of indecenc}:> The @mmission articulated some limits tioe presumptively
pr of anereserve thalV distinain for the most offensive words in the English
language, the broadcast of which are likely to shock the viewer and disturb the peace and
quiet of the home'® Although the agency stated in i@mnibus Remand Ordéehat
A [nicdrtain cases, language thgbiesumptively profane will not be found to be profane
where it is demonstrably essential to the nature of an artistic or educational work or
essential to informing viewers on a matter of public importaitlethe ® mmi s si ond s

interpretati oappeassfto Weeite enartdif a Thie status of the
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Commi ssionds revival of Apr odnputinto qguéstioas a r e
bythelhd Circuitos FHoew EQGtat ledst with segaadrio the rleeting

broadcast of expletive's?

b. Presmimptiveindecency

Recent decisions have made clear thatcommission has also beeleveloping
certainper setriggers for indecency, parallel to its categories of presumptive profanity
An overview oftheo mmi ssi onds r ecent gstsnhdtehe olfowiyy deci si
factors have developed presumptive weight: certain expletives, nudity, sex involving
children/teenagers, whether the program in question is marketed for viewing by families
with children and is the kind of show in which indecency lddoe unexpected, and

whether the program ussexual expression as a way to solicit audience participation.

Specifically, the ommissionfoundthe individual expletivgt h eeWdirFd 0 or t he
A SVord,06 as the ommission described thenpresumptively indeent (as well as
presumptively profanéf® As in the profanity context, theommission explained that
although Sectiori464 did not entirely prohibit these expletives, it would find their use
acceptable fonly i % Thepresumgion @inst fleetingnuses afnces . 0
these expletives has been struck down byttteCircuit inFox v. FCG which remanded

the policy to the agency.

Like the targeted expletives, televised nudity as well seems to have developed a

presumption of regulability. Video e)osure ofa breast, characterized by the
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commission as a sexual orgiAijs now cons der ed #fAgraphic and expl

even if the image is obscured by digital pixilatiéh.Even when the@ammission denies
an indecency complaint grounded on nudityjustifies its position by saying that the
programming did not involve frontal nudit§# Thus, while a sexelated program can be
found indecent if it has no nudity, it will virtually never escape liability if it does contain

nudity.

Another area in with thecommission appears to loevelopinga presumption of
indecency is references to sex with childtéh.In several cases, themmission has
almost reflexively found that puopted humor (usually in mornirgoo or shockock
programs on radio) aboutdest or other sex between children and adults is ind&Cent.

In a related vein, the agency also appears to begin from a presumption of indecency if
sexualized depictions or descriptions involve teenagers, even if the depictions are not

graphic or explidi no nudity is involvedor the program airs aadio?’

Yet another context in which tleemmission may be deloping something like a
brightline indecency assumption is broadcast formats that involve audrgecactions
The clearest examples aradio shows that promote either audience participation in
contests or audience catfl shows'?® The identity of the participants eair alsoappears
to trigger presumptions as to indecenty. For example, the @nmission has easily
found indecent programswiolving interviews with porn stafs? and actors known to

have previously uttered uncouth language on®air.
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Finally, the commission appears to place great emphasis on whether the
programming at issue was directed to a national audience and/or waddilatyact a
large family or child audience. In ti@&per Bowbecision, ér example, theammission
emphasized the fact that the Super Bowl was one of the most popular sports programs
traditionally watched by families togeth&f. Whether the broadcastéras provided
adequate notice of potentially offensive material also appears significant in the
commi s si on & goingto she guestian of whether viewers were unsuspecting

captive audiences or on notice of possibly controversial matétial.

c. Cabining thedléetingusedexception

In its Golden Globedlecision, the @ammission held that prior agency decisions
At hat i sol ated or fwoeredtbéi n.g. .br oaardec arsats iorfd etche
acted uponod ar e fnlo rejecingmier stafitpeebpiecetieatwthed
commi ssion explained that Agranting an autonm
(including chil dren' As noted medvieuslyd théme Ciréuit r st bl o
recently found that theo mmi s s i o n 6 & previows pajjoy of pesmitting fleeting

expletives was insufficiently justified and has remanded the policy to the atféncy.

d. Questionsabout the aws andmerit exceptionsin practice

The | aw Aon t he ommo k s2004 Rdicy Statenietiiae been
that characterization of a program as a news show or a program with substantive merit

will not deflect the possibility of an indecency finditij. However, there had been a
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common understanding among broadcasters that, in practice, news progranomitg w

not be found to violate the indecency rules. After all, dbemission had previously

rejected a claim that airing an NPR news story featuring an expfetweered
surveillance tape of mobster John® Thetti vio
co mmi s si o0n 0 showever, eviml¢ notorepdiatsng the Gotti precedent, explicitly
reiterate that news status didhersisnoottrigitbs ol ve
news exempti on f r o More significantty ethe €aonumjssh has,| es . o

for the first time, actually found content on a news program to be indé@ent.
Admittedly, the commission in its recenfOmnibus Remand Ordereiterated its

commi t ment to proceed Acautiouslyo and with
complants involving news programmingand expressed its willingness to rely on
broadcastersodé bona fide characteriations
However, in other cases, tkemmission has seemed far more comfortable with making
assessments of the nemorthiness of any news story with a sexual (or even perhaps
otherwise offensive) componefft. Thus, even if the news claim is still likely to carry

weight with respect to traditional or mainstream néyge programming, it is not likely

to be effective fo nonmainstream discussions of news or dispositive even for
mainstream news programming. Thus, broadcasters cannot be sanguine about the

immunity of news programming.
Similarly, the o mmi ssi on6s deciatdaonad MainaScorsase cr i t i C

documaetary on blues musicians violated indecency rules indicates the reduced weight of

merit in theco mmi ssi onds over al [Theifaotdhatcheamenigsiom nal y si s
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rejected an indecency claim regarding the expletives in the critiaatilaimed film

ASaving Private Ryadis not to the contrary** For the ®mmission, what distinguished

the two cases was that the expletives in th
expression whereas expletives during a wartime battle are to be expected byrthefnatu

the material®™ This is not a distinction based on merit as such, but rather on the
agencyo6s third pr onigwhether the material wat pandenng.ylt i n q u i
thus puts into question the independent significance of merit in future madece

determinationg?®

e. Use of adsewomt ext O

Some of t he agencyos recent decisions d
interpretation of context in thecmmi s s i o Joftessivemesd amatysis. In a number
of radio programs found indecent, tt@mmisson emphasized the nature of the format as
the basis for its finding that the material was presented in a pandering or titillating or
shocking fashior?’ In the television context, the agency focused on the risqué character
of the choreography of the emtiBuper Bow! halftime shownd stated that:
fAln cases involving televised nudity, the contextual analysis necessarily involves an
assessment of the entire segment or program, and not just the particular scene in

which the nudity occurs. Accordingly, in his case, our contextual analysis

considers the entire halftime show, not just the final segment during which

Jacksod s breast s uncovered. o

Thus, the fact that the surrounding material was sekualen if not indecent was
interpreted as countingpward the indecency of the specific material at issue. On this

reading, context is used as a sworth show how even otherwise innocuous or fleeting
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references to sex can be transformed into indecency simply by being part of a generally
risqué programi?® Thus, while thee mmi ssi onds references to
appeared designed to reassure broadcasters that sexual expression would not be
actionable if the context rendered it socially valuable, context today is more likely to be

used for inculption than exculpatiot’

Analogously, the @mmission expands the notion of context beyond the content of
the program itself to include audience expectations. In the Super Bowl forfeiture order,
for example, the agency rested its finding that the Jackstftime show was patently
offensive by focusing on audience expectations about the type of programming at issue:
fiClearly, the nudity in this context was pandering, titillating and shocking to the viewing
audience, particularly during a prime time kioast of a sporting event that was
marketed as family entertainment and contained no warning that it would include

nudity 6!

f. No excuses for live programminigck of controlor accidental
indecency
The commission has also made it clear that broadcastetdd not excuse
indecency on the ground that their programming was aired™fivet denied that its
rulings in cases likeGolden Globesand Super Bowlwould spell the end of live
programmingi particularly of popular formats such as sports programming liged
awards showsi because broadcasters could eliminate indecency even in live

programming with the use of tirdelay systems and by taking appropriate steps to

36



prevent foreseeable live activity or utterances that could be considered ind&cenis

postion indicates thathe ommmission will expect technological measures to be used
regardless of the news judgments of the broadcasters regarding the benefits of live,
unmediated programming? | ndeed, a broadcasterods failure
blocking mechanisms is likely to count as evidence of its willfulness in airing actionable
indecency>® This may suggest an implicit adoption by the FCC of liability based on

Anegligent®indecency. o

Moreover, the eammission has imposed liability on both netks and affiliates on
arespondeat superioor classic agency theqgrgespite their lack of direct fadft’ This
appears to be a shift from FCC precedent under which licensees were allowed to avoid
indecency liability by pointing out that the offending @oyee of the station had been
disciplined'®® It is also different from the precedent under whichdt@mission found
that licensees had failed to exercise sufficient supervision over their stafiorBy
reading willfulnessas establishedy the network8 f ai | ure t o guard f
unanticipated indecency, the FCC halacedthe burden to guard against indecency
squarelyon the broadcastersThe commission takes the position that any other rule

would invite gross manipulatioft?

[ll. Untangling the bdground

One of the significant background egiions regarding theocmmi ssi ondés new
initiative 1s fAWhy is the FCC going after i

them, this First Repodescribeghe three most significant explanations.
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One explanabn describes theommission as simply responding to broadcaster
behavior and public outrage. F@€BGmmissioners have repeatedly pointed to the increase
in indecency complaints in the past dectdle. According to fAdecency
increase in complaisthas been prompted by an acttesboard increase in casual
indecency both on television and on radio, even in the precincts of what has historically
been thought of as family entertainméfit. Critics of broadcasters and the FCC claim
that indecency grewat least in part because of the insufficiencly commission
enforcement. With FCC enforcement delays awabily absorbablesmall fines,
broadcasters could comfortably steer very closedad often over the danger zone so

long as their programming conued to be profitable.

Arguments focusing on the asserted increase in broadcast indecency also predict
its likely increase as a result of the current media climate. Thus, proponents argue,
daytime broadcasting will be further overrun with indecerfidiie@ FCC does not step in
aggressively. Why should we anticipate increased broadcast indecency? Some claim
that increases in niche programming and competition with cable and satellite will push
broadcasters to emulate more risqué programming featuredable and DB$%
Earthier programming may also be generated by changes in program forsets as
reality programs and procedural crime dramas that often focus on sexualized crime.
Moreover, many decry what they see as the coarsening morality ofdsnwdnich invites

increasingly shocking and transgressive programming. Finallly,rhedia watchers and
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some FCC emmissioners have adverted to an argument that indecency may be

associated with and perhaps even promotedibgmedia consolidatior®*

A complementary explanation for theoanmi s si onds activity
increasing pessure brought to bear on thenumissionboth by Congres& and by
certainprivate interest groups such as the Parents Television Cothdhe effect of
such activist interestgroups, especially wheaccompanyingcongressional interest, is
evident throughout the history of FCC regulation of indecéftyThe commission has
been less than clear about the role and significance of complaints by the PTC and others
on itsrecentshift in indecency regimefiowever The @mmission has taken the position
that an increasingly stringent enforcement of its indecency rules is necessitated by the
fact that broadcasters are airing more indecency outside the safe harbor than ever

previously®® and that the public is increasingly upset about the coarsening of the

f

airwaves:® The agencyods evidence for that concl

complaints it receives from the public about indecengmmming. Thus, although the
commission does ot purport to rely on audience reaction in gauging individual
programming for indecency, it doafiributeits enhanced enforcemeiatpublic outrage.
Although the numberof complaints has not preausly figured centrally in the
co mmi s s i 0 n 0 andyses ttheeagency dogay interprets the existence of multiple

complaints as the publicds invitation to

The F @l@&nce onthe increasing number of public complaints about

indecency is notable becausg interpretation of the meargnof such complaints is a
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more complex and contestable issue than is admitted bgothmission. For example,
claims have been made that themmission has changed its method for counting
complaints thereby inflating their significance and permitting dieucounting'”® Some

of the complaints have demonstrably been by people who did not see or hear the
programming in questioH! In addition, while some programs have generated very

significant numbers of public complaints, others have'ffofThis casts somdoubt on

the Commi ssionbs assertion that the i ncreas|

both increasing broadcast Il ndecency and
one might argue that just because complaints are form letters genesatieel PTC does

not mean that large numbers of people are not, in fact, offended by indecency on
television and radio. They may have simply been finally given the tools with which to
express their beliefs to the government with a minimum of transactists. But the

ways in which challenged programmirgydescribed on anindecency Wb sites may
unduly inflame visitors to the sites, even if they might not have been offéradktiey

seen the programming in context. Moreguke reason for which FC@liance on PTE
generated complaints is problematic is not that the complainants do not mean what they
say. Rather, the problem is that the FCC is initiating its puefarding regulations at

the behest of a particular interest gréupith perhaps paicular viewsi thereby creating

apotentialregulatory skew?’®

Finally, there is also an alternative explanation grounded not on broadcaster,

watchdog group or legislative behavior, but, rather, on notions of regulatory power and

politics. There is todayery little left with which the FCC can control broadcasters’
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programming decisions. In a world in which license terms are lengthy, licenses are
presumptively renewable, and assignments are made by auction, there are few regulatory
hooks remain availableto the Commission. Thus, whether one characterizes such a
regulatory hook as the attempt to promote good broadcast programming, or generally to
protect children from bad programming, or even as a strategic way in gowelnnment

can seekio control broadasters' political coveradé! one could characterize it as a

strategic move to maintain control by the FEC.

IV. What is the Hect of thech a ng e s | nreguldtogyredgini@od s
indecency?

It is difficult to reach any final conclusions at this poattout the fundamental
effects of the FCCO0s mbavnangmum, this is becaussen decency
havetwo recent challenges in the federal coudsthe ® mmi ssi onés new i nd
regime (as discussed below). Decisions in those cases will fety what we can
anticipate in the future. However, some tentative observations of the effects so far are

warranted.

A. Selfregulatoryresponses and tlohilling effect

Much has been written about the phenomen:

and rgul ated entitiesd incentives nightbeagr ee #

constitutionally suspect if regulatorily mandatedinvitations to seHlregulate have
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pervaded the indecency deb&f®. Although the National Association of Broadcasters
has not evived its code of conduct, many broadcasters appear to have accepted the self

regulatory invitations!’

For example, broadcabtensees and networks have routinely firedagmtalent
and producers of programs found to be indet&n€lear Channel owner of the largest
number of radio licenses and a consistent subject of indecency complamitted its
adoption of a fizero toleranmt%bdlowadS$tercy t owa
attributed his move to satellite radio at least in part to programribegy!®® Many
television stations have developed video time delays and radio stations routinely now use

audio time delay$®*

News accounts as well reflect somex a mpl es of the new enfor
apparenthilling effect on broadcast speefi. As for television dramas, for example,
CBS affiliates serving approximately 10% of U.S. households decided in 2006 either not
to broadcast or to delay till the safiarbor period the fiftranniversary airing ofi9/110
t he net wo-wiknthg doeumentard out the Sept 11 terror attack$®®
Previously, numerous ABGffiliates had decidednot to airt h e  SavihgnPrivate
Ryard to commemorate Veterans Day in 20fcause of concerns that th@ronission
might find it indecent in response to complaints abihe use of expletives in the
movie’®® NBC deleted an 89earo | d womandés exposed breast i
popular medical dramBRin the week following the 2004 Super Botft. Daytime soap

operas cooled off their content as soon as Commissioner Copgpgsssed that the
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commission might target thefi® Edgy television seriess u ¢ h  a 8The\VBBdfosd
Diarie®d 1 were required to cut potentially indecent scenes, despite objections by series

creators.’’ Television producers compladabout network intimidgon.*®®

Public stations joined commercial broadcasters in-c@iorship. With fewer
resources, the nonprofit, publicoadcasting sector may be particularly sensitive to the
possibility of massive indecency fines. The producerBMdsterpiece Theattechose
not to make an unexpurgated version of the British television d#@we Suspectto
PBS member stations because of concern about broadcast indéceAayanager of a
PBS station asked in an internal PBS communication whether the public telestesiion
in Boston should edit an episode fntigues Roadshowbecause it depicted a nude
photograph of Marilyn MonroE® After theco mmi ssi onds defithesi on r e
Bluesp PBS apparently asked program producers not only to bleep out profanities, b
asotobl ur the speakerds | i ps * fPublicelessioe wer e
stations considered whether to effrontlined d o ¢ u me nltQadaiamdsa chilch a
killer as well as an episode ¢iNOVAO on the Iraq war because they contained

expetives!®?

Radio stations as well have taken FCC indecency enforcement seriously. Some
have publicly fired raunchy eair talent, instituted compliance programs throughout their
organi zations, and touted 0zer otheseoeffoets ance o |
have included pruning playlistsEven radio rock standards likKEhe Whoo6s fAWho ar

You?0 and Pink Floyddéds AMoneyo have been edi
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from playlists altogethe”® An Indianapolis radio station eliminated wis like

Aurinate, © Adamno and fAorgyo from a®2004 bro

Both news programming and other live programming have been affastecll.
For example, broadcast licensees limited coverage of the eulogies delivered at a
memorial service for a former professional football plaff@r.KTLA-TV used digital
technology to blur the expletives spipginted on a vandalized car shown in a news
story!®® In 2006, a Vermont yblic-radio station barred onesatorial candidate from
partc i pating in a candidate debate because the
reference to two students in a prior student forum and use of similar language during the
debates could expose the station to a high'flheABC adopted a fivesecond diaty on
its |ive coverage of the Academy Awards ( n
NASCAR racesf® On a more frivolous front, CBS cal

Secret fashion show?

The chilling effect extends far beyond the elimination of prognarg or the
firing of onair talent for fear of indecency liability, however. The more subtle effect
ocaurs not when programs are caleck but when they are subjected to the censorious
use by lowl e v el station technici anmdsorimagehage idumpo
preempted on tape delay before being heard by the audi&hgéme-delay mechanisms
are not virtually automatic technological solutions to the problem of indecency; rather,
they require splisecond deployment decisions by station pamsbt When those

decisions are made by technicians followidggoadly phrased directions from
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management and aware that higiel talent has been fired for indecency, logic compels
the conclusion that they will err on the side of cauffBnA similar argunent can be
made regarding the incentives for network standards and practices departments to seek

greater control of creative process&s.

The chilling effect may also extend far beyond sexual expression. Former FCC
Chairman Reed Hundt has argued that Mf€ECO0s new i ndecency regi
powerful tool to intimidate broadcasters from taking ipass critical of government:

The power to regul ate i nahenpkecihtorgat déssgoed 0, many
discourage the news side of the electronicliméo broadcast anything, even if true, that

would undercut the administration's efforts to obtain public opinion in favor of their

political purposes.”®®® Broadcasters concerned that th@meission could abuse its

power by enforcing its indecency rules deter news departments from fulfilling their

roles as government watchdogs would likely censor themselves on both fronts.

Moreover, glf-regulation visa-vis indecencys not limited to broadcastersThe
cable, movie and DBS companies have recentlysadvCongress that they are engaging
in an unprecedented joint effort to educate the public and to create-faenlgly tiers of
programming to advance consumer chéféeThis islikelyan att empt to def |
carteodo proposal s sdrigtion sendcesinew saldhah a tieteth I88%is. s u b
Whatever its trigger, however, it indicates that cable and satellite as well as broadcasting
are responding to the content initiatives of the current FCC and its private &lv=n

that the FCC has coistently taken the position that it is not authorized to regulate
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indecencyoncabf@®and t hat pritret agmptybdes jawbone Avol
hour programming was judicially struck down even in the broadcast cofitete cable
compani es voluntaelcto adopt famikviewing tiers when theynight notbe

compelled to do so is significafft

B. Format danges

The emphasis on decreasing daytime indecency may also lead to changes in
entertainment formats. For example,-sefated bater hasbeen part of the shogladio
format since the 1980s. With the departure of Howard Stern to satellite radio and radio
stationsd termination of ot her Ashock jock
programming may evolve in a different direct@di. At a minimum, with the increasing
use of timedelay mechanisms, the characteor at least the public image offi | i v e 0
programming will also change. Similarly, the possibility that reduced indecency on
daytime broadcasting might be replaceddogater teleision violenceis likely to spur
the alreadypercolating attempts to authorize FCC channetihgiolent programming to

late-night hours*'°

C. Network/affiliate relations

It is alsolikely that the shift in indecency regulation has affected a shift in powe

between networks and affiliates. This is because dhenmi s si onos deci si

contemplate imposing forfeitures on network affiliates for airing network programming
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will either push networks to absorb those costs, and/or will increase the local affdiate
leverage with regard to network content and the practical ability of affiliates to review
such content in a timely fashion, and to reject it because of astEatedf FCC fine§™

The relationship between networks and affiliates historically has beewplex and
characterized by both mutual service and power imbalance. With the possibility of
looming indecency fines, affiliates caow easily reject network programming they feel

is inappropriate for their local communities. While this can giveiaik$ more local
autonomy, it may also potentially have collateral effects on the nature of future network
programming. Given that network advertising profits are grounded on the ability to
deliver maximal audiences to national advertisers, the possibilsignificant numbers

of affiliate optouts from controversial and edgy programming might well have an impact

on future project development by the networks.

D. The possibility of skew

JusticeWilliam Brennan, dissenting iRacificaa s aw t h e recia¢edhdt it o ap
in our land of cultural pluralism, there are many who think, act, and talk differently from
the Members of this Courto and accused the
approving t he'*? Fhe Gistsy oflimlecensyi regulatigas well as other
content regulation by the FCC) demonstrates at least a few troubling cases of politically
motivated enforcement initiativés® Even those less concerned about specifically
political uses of regulatory authgritcould worry about governmenmposition of

cultural policy limiting both nommainstream and increasingly mainstream speech. Some,
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for examplemight worry thatt he agencyods indecency regi me |
norntmainstream and politically unpopular speeeéls evidenced bystfines fortwo

feminist satirical and political songs and one -fagmed play reading.(These critics

might claim that since broadcasters have-seffsoredsuch speech in response to the

commi ssionds signal s, t he f a oons oftthisatype it her e a
insignificant. On this view theirsymbolc value outweighs their number.) Others might

see the FCCO0s rejection of -hexqohcertt bluee s ut t e
documentary, or reality show as an unrealistic attempt tdorean word taboos despite

their general acceptance, particularly by ydith.A concern about socially or even

politically conservative indecency enforcement is reinforced by the facththat t FC C 0 s
indecency process has permitted particular interest gréugsich as the Parents

Television Council and the American Family Associatiorto dominate indecency
enforcement’®  To the extent that they determine the contours of indecency
enforcement overall, this may create a regulatory skew totwardiews of aninority of

the public In sum,the extensive discretion entailed by the substantive rule changes

opens the door to politicization of the FCCQG
E. Decreasegressuren industryto improve technolog
A final predictable result of theocmmi s s ewoimdécencymegime is that there

will likely be decreased pressure to improve technological blocking mechanisms and

program ratings, including the adoption of alternative ratings systems. dfitimaission

were to bow out of regulating indecericyr atleast to continue its pr2003 approaci
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parents and decency groups would feel the p
with the help of increasingly sophisticated and effective technological meaSiidtsng
back to a regulatory model fromt@chnological sethelp model is likely to decrease the

incentive to innovate on the technological front.

V. Challenges to the new indecenegime

Broadcast indecency has not been subject to judicial review sinéeCfheases
in the late 1980s. Indeedpme critics suggest that an important parthef FC® s
indecency strategy since that time has been to deflect, or at least defer, judicial review of
its decisions. With theo mmi s s i o npenfoscensept pnel the increasingly large
fines at stakehowever, broadcasters finally challenged teemmi ssi ondés i ndec

actions in court.

A. Fox Television Stations Inc. et al. v. FGG@dCBS Corporation et al. v. FCC

Foll owing r el Ganbes Oaldr twihe cRCCo@smncerned FoX¢
2003 Billboard Music Awardss h o ws , an e piithe Hady Sbhow) a®iB S 6 s
epi sodes AMWPD BB Fox Television Stations and CBS filed a joint
petition for review in the2nd Circuit, challenging theocmmi ssi ondés new i nd
approach on constitutionahd statutory grounds’ In a separate proceeding, t68S
network and its affiliates appealdte ® mmi s sSupermBovaXXXVIll decision to the

3rd Circuit?*®
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Although CBSv. FCCis still pending in thedrd Circuit, a divided2™ Circuit
panel recemy vacated theeo mmi s sOmailoué Ordeiin Fox v. FCCand remanded
the fleetingexpletives policy to theommissiol™®The maj ority found that
newpolicy regarding the broadcast of fleetin
from positcns previ ously taken by the agency and
and was arbitrary and capricious under the Administrative Procedure Act because the
commission had failed to articulate a reasoned basis for its change indlidhile
the majoity opinion purported not to reh the other challenges to the mmi s si onods
indecency regime, it nevertheless discugsada portion of the opinion it explicitlgaid

was out si de tihtle canglitutiortaldysof the aewgaliay.g

On the admistrativelaw front, agency decisions will be set aside on judicial
review if they are #dAarbitrary, capricious,
accordance with la#?' Courts will find agency actions arbitrary and capricious or an
abuse of disa@tioni f t he agencies do not provide a fl
from their former ruleé?> The majority inFox v. FCCwas unpersuadeuy the reasons
advanced by theommission for its change in poli&® | t rejected the gov
principal agument that its new fleetrg x pl et i ves policy advanced
theory underPacifica i that any other rule would unfairly force viewers, including
children, to absorb the Afirst bl owdo of u

commission had noeasonable explanation for its change of mind after 30 years and that

it had shown no evidence of harm from fleeting broadcast expletives, that the

5C



commi ssionds otherwise contextual approach
permissible when not paent | y of fensi ve necessarily un
justification because the justification was disconnected from the policy implemented by

the commissior?® that theco mmi ssi onés view that it is oft
whether an expletive iseing used in a nehi t er al way fndserfse es any
understandi ng?otfhatth etstee wogarmsgywyés fear that
fleeting expletives would |l ead to a barrage
real®f tapd that the EC6s argument that requiring r
expletives indecent would be inconsistent with its contexitidcency approach is itself
inconsistent with the presumptive indecency
new rules?’ the majoity concuded t hat t he-expgienmlgdvas f |l eet i
insufficiently explained. Referring to Pre
conversation with Prime Minister Tony Blair and Vice Presidl@nckCh eney 6s wutter al
of Af uck e Senasedldof as evimlencetof rs@xual uses of the terms, the

Fox v. FCCmajority found incomprehensible theo mmi ssi onds concl usi o
expletives are always grounded in sex or excreffénfAs for theco mmi s si on6s new
approach to profanity, the naor i ty found it to be Asupport
reasoned®” @atherextdnt tiat the profanity definition was justified by the

arguments underlying the change in the indecency regime, the court found them equally
unpersuasive for profanityMoreover, the majority found that tremmission, which

had previously taken the position that a separate ban on profane speech was
unconstitutional, had not shown the necessity for profanity regulétiparticularly

because the scope of the definitionpof o f ane fAappears to be | arge
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required by the Constitution, creates an undue chilling effect on free speech, and requires

broadcasters to fAsteer *far wider of the unl a

With regard to the constitutional issues, JuégerreLeval in dissent expressed
inei ther ocargraediesneqrtreement o with the %hajority
As for the challenges under the Administrative Procedure Act, the dissent disagreed with
themaj ori t yds c oommission had mot prdvidet a reds@ned explanation
for its changeo f policy. Judge Leval rejected th
commi ssionds explanation was irrational, arb
one coull reasonably disagree with the ommi ssi ondés new position,
supported® The di ssent rejected the majorityods re
such an argument fAmust be directed against t
demonstrate that the Commi ssionds change of
irration a | %f° ,thptcallowing the broadcast of the same material in some circumstances
and not other$ far from irrationali i s an attempt fAto ré&%oncile
The dissent ab argued for deference toth@ ;mmi ssi onds judgiorent as t
that expletives would be more common in broadcast programming if unsancttbaed,
found rationalhe ® mmi ssi onds conclusion that although
necessary intention on the®par twaimdtiohailbe spea
for the Commission to conclude that, according to the understanding of a substantial
segment of the community, theword is never completely free of an offensive, sexual
connotthonhé di s\ha wehdw isatimesiva difféiee of opinion

bet ween a courf and an agency. 0

53



The precse scope and meaning of the @ Ci r-t decidiod isFox2v. FCC
are not clear. On the one hand, t he major.i
limit its scope of review to whether ghtwo Fox broadcasts of the Billboard Music
Awards were indecent and/or profad®. Yet it does not purport toc
enforcement regime as a whole. Rather, the court describes its review &sl fooube
val i dity fledtngexplevedipoleywannoéunced in Golden Globes ayplied
in the Remand Order§*® Thus, the wvarious other aspect
indecency enforcement regime discussed inFirist Reportare not explicitly addressed
by t heForw EBGCHedgison. hecout 6 s hol di ng iommissioormpl y t h:
has not adequately explained its shift in enforcement to include fleeting expletives.
Neverthel ess, the court makes cl ear that it
explanation for its fleetingxple t i ves pr @\eaamrepdbubtiulnthat by rierely
proffering a reasoned analysis for its new approach to indecency and profanity, the
Commission can adequately respond to the constitutional and statutory challenges raised
by t he N&tlwaddtknslanguagen the majority opinion, particularly in the
constitutional discussion, appedo extend further than the fleetingxpletives aspect of
the indecency regi me. The majority opinion
test can survive BtAme nd me n't s cr ut that thg genenc definitprgad st i n g
indecency fAfails to provide the clarity req
Supreme Court iflReno v. ACLUstruck down as unconstitutionally vague an indecency
regulatonfot he | nternet worded virtuaf¥Whilei denti ca

the Fox majority perceives itself as limited by Supreme Court precedent with respect to
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the appropriate level of First Amendment scrutiny for broadcaétinig,nevertheless

expresss its view that current media reality vitiates the uniqueness attributed to the
broadcast medium in prior Supreme Court cases. InfFthemaj ori tyds vVvi ew,
scrutiny of a traditional sort may fnat S 0 MEe

broalcast televisiod>°

What does this mean? First, despite its use of very expansive language in parts of
the opinion, the holding of tHeox case is limited. Second, a panel of 2né Circuit has
rejected the FCGdosadapting itsew fleatingexpletivespalisyp n
thereby requiring the ammission either to justify its policy differently or to stop
imposing sanctions for indecency merely on the basis of fleeting expletives. Third, it
suggests that the panel is uncertain whether thedF€C ent i re r egi me f or t |

indecency would be unconstitutional under current Supreme Court precedent.

One possiblé albeit unlikelyi FCC response to theox v. FCCdecision is the
elimination of the fleetingexpletives policy. Another is eemmission effort to craft new
justifications i n r eRCg Cmisnean Madin respandegtathe | 6 s r |
2nd Circuit decisiorby fAcompl et e]d ywidi sagheefiuhgng, as s
ever there was an appropriate time for Comimissn act i o n®! Inatpoirked was i t .
statement invoking expletives and referringtozned Ci r cuit as At he New
Chairman Martin sought to demonstirtyaime t hat
concl udi ng tudkGdbes motrieck evoa d s é x u a | c Garmant at i on.

asserted that it is hard to believe that t |
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t hat Aishito and Afuckod are fine to say on
children are most likely to be in treu d i e?¥ clrelikedvein, Commissioner Copps
warned in a statement that Afany broadcaster
send more gratuitous sex and violence into our homes would be making a huge mistake.

. Enforcing the laws against inckency, profanity and obscenity must remain a
Commi s si orf? Althoughrthe onymissionhas chosennot@mppeal the pane
Fox decision to the full2nd Circuit the government could stithppealthe decision
directly to the Supreme Court:* While the government considers the nexpst@ its
litigation strategy, engressional intervention is also likely. Althgh a Senate bill to
grant the ommission explicit enforcement authority to regulate fleeting expletives failed
to receivea floor vote bed r e C o Auguserecesgihis year Chairman Martig s
remar ks to Congress that | egislative feffor
Seconl Circuitds 0 mwHl dikelyt beard &dditiosal fsuit asCongress

reconvene$g>

B. The First Anendmentandscape

Even though final judicial solution of these challengesstill pending the First
Amendment issues are well wordlddressing How they will be resolved depends in
large degree on: the stringency of the review the First Amendmenbevitileemed to
require for broadcasting today, the characterization of the compelling interest at issue,

and the degree of effectiveness required of technological alternatives.

* Recently, after this First Report was prepared, the FCC received permission to file a writ of certiorari
appealing the decision Fox v. FCCto the U.S. Supreme Courgee, e.g.John EggertorCC to

Challenge Profanity Decision in Supreme CoBROADCASTING& CABLE ONLINE, Sept. 26, 2007,
available atttp://www.broadcastingcable.com/article/CA6483656.html
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The underlying issue in all considerations of the First Amendment status of
broadcast television and radio is whether broadcasting is exceptional and distinguishable
from print media, thereby justifying more governmental regulation than would
traditionally be permitted by the First Amendment in the print context. A complementary
guestion is whether other, ndimoadcast media should be treated like broadcasters or like
print in constitutional analysis. Most media scholars agree that the Supreme Court has
applied a less stringent version of the First Amendment to review broadcalstticey
thereby establishing a distinct (and less protective) First Amendment broadcast
paradign>® Traditionally, the principal rationale for the distinguishable constitutional
treatment of broadcasting has been the scarcity of broadcast frequenciethe In
indecency context, however, the principal arguments have rested on the pervasiveness of
broadcasting, its unique accessibility to children, and the insufficiency of warnings to
prevent exposure to indecent material. Yet all these rationales feredifial treatment
of broadcasting have been subject to sustained critique. In the indecency context, for
example, the current questions are whether broadcasting is still sufficiently
distinguishable from cable and other media conduits in terms of waeeness and
accessibility to justify greater regulation, or whether the broadcast paradigm has been
rendered archaic by technological change. If new technologies are indistinguishable on
these bases from radio and otee-air television, then differdrconstitutional treatment

appears arbitrary?’
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The FCCO0s recent opinions claim that t he
Amendment issueS® They arecareful to reiterate that themmission engages in a
weighing and balancing process in assessidgcency and pant offensiveness. They
alsoexplain that because their analysis is contextual, the particular weight and balance of
any of the factors they consider cannot be establishedcuq in advance.The FCC
relies onFCC v. Pacifica as the jdicial foundation for its indecency enforcement,
characterizing thePacifica Court as having'quoted the commission's definition of
indecency with apparent approval® The definition has also been upheld against
constitutional challenges in th&CT casesin the D.C. Circuif®® According to the
commission, even when the Supreme Court has rejected indecency regulations in non
broadcast contexts, it has nevertheless reaffirmed its acceptance of FCC intervention with
regard to broadcast indecerf®y. Thus, thecommission argues that the constitutional
status of broadcasting is still distinguishable from that of other media, and, indeed, that
something less than First Amendment strict scrutiny should apply to the review of the
agencyds i nde ®eThegmmissog takesthei positian that broadcasting

is still especially pervasive and accessible to children.

In support of theco mmi ssi onos indecency approach,
br oadcast er-toevaguemessaathd oveobreddth arguments unker Rirst
Amendment are overstated. Since the Supreme CouRarifica permitted the
commission to channel indecent material dtelnight hours, and since thenamission
reasonably decided that | imiti mgdesaggah channe

or policy sens®,?*® then the agency will be faced by definition with having to make
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discretionary, contextual judgments. So long as it does not regulate in a manner designed
to promote any particular viewpoint, courts may well find the ambiguitycased with a
standard like the generic indecency definition to be an unavoidable aspect of lafiguage.
The reality is that any contextual analysis can be criticized as potentially eague
overbroad If that degree of vagueness and breadth were to ittdgionally fatal, then
rational indecency enforcement wdulnot be viable. In any event,ommission
supporters would argue, a presumption that particular types of expletives will be deemed
patently offensive is not so vague and unpredictable on itstioatnt should lead to a
significant chilling effect. Even if there is a chilling effect, it arguably amounts to no
more than channeling the programming to @@. i arguably not an overly onerous
requirement. The Supreme Court has recognized thabtmtalare more constitutionally
problematic than mere zoning regulations of spé&thThe FCC could argue that
because technological alternatives are not likely to be effective, the most reasonable way
to balance the interests of children and adults iselp on government regulation and
simply move the undesirable material to a safe h&f3oAs for indecency enforcement
procedures, there is arguably nothing in the First Amendment that places unrealistic
evidentiary burdens on complainants, so long asafeacy requires enough evidence to

be able to make some kind of reasonable contextual determination. Similarly, the
Supreme Court has on many occasions recognized the compelling character of the
government interest in the protection of childf&h.As for the proposition that children

are likely to hear theo mmi ssi onds prohibited expletives
agencyb6s enforcement quixoti c, Ait makes a

certain places, such as the locker room or gubteat certain times, that do not identify
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gener al a t%@nphisaidni thei govgrnnient has an interest in making certain
that it does not implicitly suggest, by its regulatory reticence, that indecency on the air is

socially acceptable.

On theother handalthoughthe @mmmission has consistently uttered the mantra
that its definition of indecency has withstood constitutional review already, neither the
Supreme Court irfPacifica nor the D.C. Circuit in théACT v. FCCcases has in fact
opined on e constitutionality of the indecency regiras currently applied®® The
definition of indecency was not challenged by any of the parties iRab#ica casé”®
and thePacifica Court declined to consider a vagueness challenge to the indecency

definition?’*  Moreover, the casamade clear that the Codrts hol danng was

3t

emphat i caft?ryling issuedriro nesponse tan asapplied challenge to a

Aver bal s h o’ Khus, thexeshaseen no.firal finding by the Supreme Court

with regard to tk corstitutional status of theocmmi ssi onos i ndecency
Moreover, bothPacifica and theACT trilogy contain cautions in favor of regulatory

restraint’® A failure to abide by those caatis may well cast doubt on the

commi ssi onds aistsopality. iFinallystheddfd oCdmstui t 6s recent
Foxv.FCCiqguestion[s] whether the FCCO0s indecenc

scrufiny. o
The newly revived and potentially expans

Section 1464 also rsgs constitutional issues. Whatever the validity of the argument that

Pacificacan serve as the springboard for expansive indecency regulation, it is certainly
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true that neitherPacifica nor any subsequent Supreme Court case opined on the
consttutional permissibility of the o mmi ssi onds definition of np
1464%"® That definitioni i ncl udi ng fApersonally reviling ef
of fensive to members of the public who act u:
Avurl,gai rrever ent ,? bis evanaonare apea nldaeng wahgaend t he ag
definitions of actionable indecency . The n
extensive with indecency and therefore unnece$dérgr so ambiguously more

expansive at pose even greater vagueness and overbreadth problems than the definition

of indecency.

I n addition, an argument grounded on tt
application might have constitahal traction. Arguably, theacmmi ssi ondés cont e
factors for indecency assessments insufficiently cabin regulatory discretion and provide
inadequate guidance to broadcasters because, by definition, the relationship of the factors
to one another is unpredictable in any given é45e.The contextual factors are
manipulable. Simply complying with emergipgr seindecency or profanity rules is an
insufficient option i not only because theommission has not in fact limited its
regulatory scope, balsobecause even thoger serules are subject to overrid® The
inconsistencies in someommission resolutions of apparently similar or comparable
cases supports the argument that broadcasters are left with insufficient guidance and are
therefore more likely to setfensor’®* While caseby-case determinations withevitably
lead to variations supposedly based on contextual differences, the reasonadgirsek

broadcaster must operate as if the contxistandard is really a brighbe rule
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established by the most limiting decision. The interpretive openrfeascontextual

standard is operationally irrelevant when license revocation is potentially a live
possibility. On this view, a constitutional problem with the indecency rules is that despite

the agencyo6s cl aims that fttyregimeis whatenakesuta | char
avoid arbitrariness, its inevitable effect is to lead broadcasters to gear their behavior to

the most restrictive possible interpretation of the réfle#\s the majority put it in dictum

in Fox v. FCC i€ aW]hard pressed tmagine a regime that is more vague than one

that relies entirely on consideratio of t he ot her wi soébroadtastpeci f i e
i nde c? rSimjarlybecause the FCC currently sees merit as far from dispositive in
indecency cases, a broad rangewd#n socially valuable material is likely to be shunned.

The procedural developments described in Secti¢@)labove are also troubling in this

connection. The fact that thedmmission does not hold a formal hearing for the

imposition even of extraondarily high fines, the expense and length of even informal

indecency processesnd the effective pressure on broadcasters to settle multiple
complaints by consent decree can certainly enhance the chilling effect of the indecency

rules?®*

The F C C orated iindecenay aegime alsengages the cznmission in
substantive appraisals of expressidn assessing patent offensiveness, for example, the
commission inevitably uses its own editorial, substantive judgment to decide whether the
material in question @s gratuitous or necessary to the point being fiddeThis, as
JudgePatriciaWald put it in her dissent IACT lll, necessarily leads tsndulysubjective

judgments about the closeness of the connection between the challenged material and the
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point of the progranf®® Mor e troubl ingly, however, the FC(
editorial processi in seconeguessing decisions made by the producers of the
programmingi is a usurpation of a different sort of role. The First Amendment would

not permit, me would think, that kind of interference in fundamental editorial judgments,

if the judgment were not about content that might be considered indécéntthe FCC

context, thecommission has consistentiglvancedhe proposition that the agency should

not be secondjuessing substantive programming decisions made by broadéa%ters.

definitional determination made by the FCC in assessing the indecency of sexual or
excretory materials necessarilyvolves substantive secoiessing inconsistent with
theagencyos stated goal of deferen®%eThiso progr
approachgives far too much discretion to government officials to judge the merit of

speect™°

Similarly, theco mmi ssi onds refusal tdasmsider pi
sat of objective measure of community acceptance places a great deabbf wre the
commi ssionds ability to rely on its collecti
average viewer or listener. The purported benefit of a commbaggd standand that
it will avoid assessing speech either by referencetoeachfach der 6 s per sonal o]
its fAeffect on a particul ar |*/ Ba®theéxteritve or i
that thecommission has been relying on the increasing nurabardecency complaints
in triggering its new indecenesnforcement process, it is in danger of having its patent
offensiveness judgmenisfluenced by the leastolerant complainants. Especially in

light of the fact that most of the indecency complareteived by th@ommission since
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2003 have been orchestrated by particular interest groups such as the PTC or the
American Family Associati on, there 1 s the o

standards of the community most likely to be offendechbgt me s*¥age . o

Finally, brecadcasters have argued that tleemi s si ondés I mposi tion
broadcast networks for airing indecent material under Section 1464, even though they
had no prior knowledge, is tantamountlta abi | i ty Wwirti kcd u tlfor fadbu ll ti t §

speech and therefore unconstitutional under the First Amendifient.

Those who argue that the broadcast paradigm is archaic will point out that
Supreme Court First Amendment precedent in areas other than broadcasting has struck

295

down attempts to ban indecency: on the teleph@ablg?®, on cable Playboy,**® and

on the Internet Rend.?’

In Renq the Court expressed particular concern with the
vagueness associated with the indecency definition in the Communications Decency Act
iadefni ti on using |l anguage identi®cWéretheo t he F
Court to face the facts dPacifica today, on this view, it would be haptessed to

distinguish broadcasting from cable and the Internet sufficiently to justify more invasive
regulation®®® The Court has stated that cable is as accessible as broadt8stingost

Americans now receive their network channels via cable, the argument distinguishing the

two technologies seems flimsy. Critics of the FCC Radificawould then clan that

the diluted First Amendment scrutiny given broadcastingdaifica, if ever appropriate,

is now unjustifiablé®® On this view, indecency regulation in gendraind particularly
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the new vesion currently employed by theommissioni must be subjeet to the

strictest of constitutional scrutiry?

In traditional strictscrutiny analysis, regulations controlling speech must be
shown to respond to a compelling government interest in the most narrowly tailored
fashion®® Indecency regulation ioften defended because of th@ enmi s si onos
compelling interest in protecting the psychological vieeling of children. On the one
hand, a numbesf Supreme Court cases have characterized such an interest as compelling
without much discussiof! On the other had, some members of the Court have
recently emphasized the governmenterest as the interest in helping parents control
their children (rather than an independent government interest in the welfare of
children)®* The two interests are not always coestea. In addition, it is unclear
whether courts will require the government to make more of a showing of harm from
indecency to children in order to justify indecency channeling. Neither the Supreme
Court inPacificanor the D.C. Circuit in th&CT casegequired proof of harm; instead,
they deferred to administrative anongressional findings. In his dissentART |, Judge
Harry Edwards of the D.C. Circuit argued that the government had not proved that
indecency would harm children, and that regul&iconstraining speech should require
such showingé®® In the cable context, Justidnthony Kennedy appeared disposed to
requiring more empirical evidence of indecent signal bf8&dIf the Court were to
conclude that the harm of indecency has not bedableshed with particularity

(especially with respect to the upper end of the age range includedda theni s si ond s
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definition of children)i then the viability of broadcast indecency regulation would be in

doubt.

The second prong of the strstrutiny analysis focuses on the fit between the
regulation and its goal: whether the regulation is sufficiently narrowly tailored. It is
unclear whethethe actual FCC indecency enforcement proceseell-suited to achieve
the goal®® If the purpose of the indency regulations in the first place is to protect
children, then it seems that assessing patent offensiveness from the point of view of the
average adult viewer does not necessarily serve the central pdrgantpose of the
regulations>®° A related ratimale has to do with privacy. Themmissioncontends that
its regulatory purpose is fprotect the viewer and listener from being accosted in the
privacy of his or her home with unexpected and patently offensive material. Even if it is
deemed compelling, her e i s a question as to the regul
an interest because such material can be aired during the indecency saferhauwbiog
some kinds of meritorious programmjrand adults can be accosted with the very same

patently dfensive material in their homesther during a program deemed not patently

offensive, or in programming airedter 10p.m.

Moreover, the operative question regarding the tailoring prong of-stratiny
analysis will be whether the courts wiliccept the availability of lessntrusive
technological measures as solutions to broadcast indecency, or whether they will focus on

the fact that such technological blocking measures depend on the ability and willingness
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of parents to use them and, in any evémd} they cannot adequately address accidental

exposure to unexpected, surprising indecency.

The precedent is equivocal with regard to this question. On the one hand, the
Supreme Court in cases liRacificajustified timechanneling on the ground thaewers
or listeners could be surprised by indecency in their homes. On the other hand, more
recent cases can be read to suggest that indecency regulation will not pass constitutional
strict scrutiny if there is a necontentbased alternativé even if hat alternative is not
perfect®®® The availability of the Vchip and the fact that so many Americans now
receive their broadcast channels via cable (with its own blocking mechanisms) suggest
that such(admittedly imperfect) consumempowerment devices douundermine the

FCCbs regulator¥ regime as a whol e.

To some extenthe resolution of the tailoring question will depend on the extent
of the governmentos bur den. Wh ewoulc r techr
completely undermine theocmmi s sindecenéysegimevould depend on the degree
of effectiveness required of blocking mechanisms like theh¥ and/or blocking
programs offered to consumers by various cable comp#iieShe targeted blocking
available on no#broadcast technologies hasfigud i n t he Courtds regul «
nonbroadcast contexts. Recent cases (albeit outside the broadcast context) suggest that
the Court might place a heavier burden on the government to show that filters and blocks
do not work effectively’® Since thevast majority of Americans receive their broadcast

programming via cable or satellite, the televisiorchip is not the only filtering
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technology available. Targeted blocking offered by cable is a viable alternative for most

of the country. The effectiveiss of blocking technology will also doubtless increase

when the digital transition is completed. Such technological solutions were not available

at the time ofPacifica, and given that th@acificaCour t 6s reasoning for
broadcast from otlmemedia is under technological pressure today, it would be reasonable

to expect that the Court would look closely at the possible role of blocking technology in

addressing broadcast indecency.

At the same time, the Court has noted that the First Amemidwik not prohibit
speech regulation so long as the government can demonstrate that the alternatives to
regulation are not as effective as regulaf5hT h u s , the viability of
argument will depend orhé kind of showing made by th@rmmission regarding the
failings of current blocking technol-ogy for
broadcast cases suggest that a mere demonstration that parents are not using the available
V-chip technology is not in itself sufficient to show thia# nonregulatory alternative is

15

insufficiently effective®® the facts that not all television sets contaithip technology,

that the current content rating system to which theh\p technology is keyed is subject
to criticism?'® and that the Whip camot prevent viewers from being exposed to
unexpectedly indecent material in otherwise cifiiendly programming may persuade

courts that technologicablutions are not in fact legsstrictive alternatives than the FCC

regulatory option.
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In sum, the 8preme Court has struck down legislative attempts to impose
indecency regulations on ndmoadcast media such as telepharable, and the Internet.
Thus, courts addressing the emadsastiregimeg i onal i
will first have to acide whether broadcasting can still be treated distinctly from other
media, or whether changed circumstances justify limitagifica (Even if a special
constitutional analysis were still applicable to broadcasting, courts would nevertheless
have to asess the constitutionality of the generic definition of broadcast indecency and
the actionably profane as applied under the new indecency approach.) The issues that
wi || l i kely influence the First Amendment a
include whether the right focus is on empowering parents or protecting children, whether
the government has to make up for the failings of inattentive parents, whether courts
should defer taongressional or administrative findings of harm to justify regulatio
require government to demonstrate specific evidence of harm from exposure to
indecency, and whether the existence and likely future improvements in blocking
technology undermine the need for regulatory interveritibrAlthough the majority of
one 2nd Circuit panel has concluded that the mmi ssi on6s current i nd
violates the Administrative Procedure Act and would likely fail tituisonal review as
well, the dairman of the FCC has strongly criticized the decision and reminded us that it
is not the | ast word. We await tRkRexv.gover nm
FCC,the3r d Circuitdos de@BBcsaoe, itnhda hfeC @ansh dri emggp o n
Circuitdos roomancsi amdst hegi sl ativectafni ti at.i

indecency and profanity.
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VI. Extension of thendecency approacihh beyond broadcasting andto
violence

Ulti mately, even though the FCCb6s deci si
are important on their own terms and the pending caskbavi important consequences
for the jurisprudence of broadcast regulation, two additional developments demonstrate
the fundamental importance of this inquiryFi r st , supporters of the
regime claim that the agency should expand its etgui to include indecency on cable
and satellite as well. Second, certain interest groups and members of Congress are
currently discussing expanding FCC authority to channel violent programming 4o late

night hours in a fashion parallel to its regulatadrindecency’*®

A. Extension ofndecency regulation tcable andthersubscription ervices

T he F&antchairman, Kevin Martin, has argued before Congress and
elsewhere that thehouldbe a uniform approach to indeceriayall electronic media
(and that such an approach not be deregulafdty) Indeed, Chaiman Martin has
explicitly called for contenheutral legislative solutions in the wake of @red Circut 0 s
decision striking down theocmmi s s i 0 n 6 s-expletiwes pblicyanetheibmoagidas

context.®*® There has been a gras®ts movemerit supported by legislatorss welli
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to push cable to afia la carte® subscriptionsystem for those people who do not want

321
(S

access tandecencyon cable>™ A new bill has been introduced in Congress rdgent

order to permit cable and satellite subscribers to opt out of programiffing.

Extension of the FCCOs <current regi me o
satellite faces significant constitutional hurdles, particularly with respect to ¥abhes
notedabove, attempts to regulate indecency on cable have been rebuffed recently by the
Supreme Cour?®* The significant blocking and filtering capabilities of Rbroadcast
media are likely to weigh heavily in the constitutional calcdfdsThus, analysts have
concluded that in the current Supreme Court climate, it would be unlikely that the Court
would apply Pacifica to nonbroadcast media such as cabfe. It may be that,
doctrinally, acceptable government regulation of indecency on cable is probably limited
to public information about the use of filters and blocking mechanisms. As for satellite
radio and television, even though the First Amendment cases regarding broadcasting
(such adPacifica) should apply directly because satellite provision of programmnseg
the broadcast spectrum, the fact that these medidiaas bscr i pmhotveny onl y, o
pervasive at this point, and capable of targeted blocking might well influence courts to

treat these new media as more analogous to cable than to traditional brfadcast

However, mandated-la-carte systems are not as susceptible to constitutional
challenge. Chairman Martin has advised cable operators of his view that government a
la-carte mandates would easily survive First Amendment scrifiny:

fln the first plae, it is far from clear that any level of First Amendment scrutiny
would be applied to a requirement to unbundle, for payment purposes, disparate
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video signals that comprise a programming package. While the Constitution
protects the right to speak, it nl y doesndét protect a rig
speech. Even if, however, the First Amendment were thought to apply to an a la
carte regime, such a regime does not on its face favor or disfavor particular types
of speech or impose a burdenonspeeshdwal on a programds i dea
of the versions of a la carte would keep government out of regulating content
directly while enabling consumers, including parents, to receive the programming
they want and believe to be appropriate for their famdi&s
Others, of course, argue forcefully to the contrary, suggesting-taataaite proposals are
subject to strict (or, at a minimum, intermediate) First Amendment scrutiny and cannot
properly be masked as mere rate regulation. Wh et her Ma rtutionah 0 s cons
predictions would be proven correct on judicial review is in practical effect almost less
important than the fact that he made such an argument to the national association of cable
operators. The rational cable operator might well respond to aunbssage by self
regulating. In addition, recent First Amendment jurisprudence suggests that incentive
based regulation rules which provide incentives for voluntary agreement to regulation
is substantially more likely to pass constitutional mugtanttraditional commandnd
control regulatory requirements: Therefore, even if the government were not to
mandate any indecencgducirg rules for norbroadcast multhannel video providers, it

might consider developing incentives for cable and saeabimpanies to reduce or zone

their indecent programmirig?

B. Thepossibility ofregulating televisionielence

Li ke indecency, vi ol basbeenaanatenof psivateand pr o gr &

governmental concern and discussion almost from the beginningelevision
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broadcasting®™® Recently, arguments have been made that the FCC shegithe

televised violencas well as indecenc§’* The new president of the Parents Television
Counci | has publicly proclai med ctehraif. ot el evi
Bills to authorize the@mmission taegulatetelevision violencéave been introduced®

In 2004,39 members of Congress asked the FCC to undertake an inquiry into television
violence and determine the negative effects of televised violence i@renhand
government 6s ability to regulate excessivel
constitution>>” The FCC recently releasea report in response to thisngressional

request>?

Like theco mmi ssi onds prior r epeaseadinddv5, thel evi si
2007 Violence Repofti nds t hat AdAthere is deep concern
and health professionals regar d®nyg,byarm fro
contrast to its nofnterventbn recommendations in the 19&port>*° the 2007 Violence
Reportr ecommends that fAaction should ®#e taken
because research indicates that televised violence can increase aggressive behavior in
children, at least in the short tefffand because -thphdA\vwnatpds t he V
system appear useful in the abstract, they are not effective at protecting children from

vi ol ent3**dhereporapines that constitutionally acceptable legislation could be

drafted, but does not purport to recommend particular stgtlenguagé**

Specifically, he eport concludethat Congress could nstitutionally implement

a timechanneling solutioor mandate some other form of consumer choice in obtaining
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video programming® (It endorses, for examplan ala-carte regimedr the purchase of
multichannel vii®bi pereogtammicogndzes that
vieweri ni t i at e wduld be desirabteOtheeport asserts that such actions
would not be sufficient without an adequate mandatory ratingersys This is not to

say that selfegulation is discouragedi [ndufstry could on its own initiative commit
itself to reducing the amount of excessively violent programming viewed by children
(e.g., broadcasters could adopt a family hour at the begnmirprime time, during
which they decline to air violent conteff® Finally, the 2007 Violence Report

specifically addresses the question of defining violent programming, stating that a

definition must be fAsufficicemcl ywddkhiggart hao :

developing a definition would be challenging, we believe that Congress could8 so.

Al t hough 2007eViolenCeCRemoduggests that the First Am@ment
would not totally block ongressional attempts to channel violentgoamming®* the
constitutional viability of antviolence provisions would depend with great particularity
on how they were structured and draft&d.It should be noted, however, that th@07
Violence Reporexplicitly rejects strict scrutiny as the applite standard for broadcast
content regulatiod>® That conclusion is questionable, particularly as regards classic

content regulatiof>*
Given that a court would likely subject a television violence statute to strict

scrutiny, the first question is wheththe government has shown that regulating television

violence would serve a compelling governmental interéBhough the protection of
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children from harm has been deemed such an interest, the precise connection between
television violence and harm to ilkhen has not been clearly established. 2087

Violence Reporntecognizes that research has shown only a correlation between increased
aggressiveness and television violence and has not proved causation (particularly of
violent behaviorf>®> Thus, the2007 Violence Reportioes not make a very strong

empirical argument® If a reviewing court were to require empirical evidence of harm

from television violence as part of its inquiry into the compelling governmentaéstter

justifying regulation, theepot 6 s empi ri cal di scussions woul d

conclusive®’

Another critical difficulty is the ned to define violence. In theoanmi s si on o s
view, iCongr ess coul d devel op an appropriate
progr ammi n g aguapef [wefels narcotvly thilared and in conformance with
judi ci al **®pYetdtdsaliffieulh to conceive of such a definition that would not
trigger viable overbreadth and vagueness challefigeShere is a lack of consensus on
how to defineviolence( a n d , especially, Afexcessiveo viol
journalism (especially in wartime)put a news exemption would both create perverse
incentives to denominate violent Ai nfotainrt
protect material hanful to children. Somesocial scientists distinguish between the
effects of exposur e t generfaltysuggestingahatdiolendeasd 0 vi o
bad when it is unrealistic and its consequences are not shdwiowever, others claim

that these digtictions are not empirically establish&d. Ironically, the ® mmi ssi ono s

attempts in the2007 Violence Reporto suggest definitional refinemenis such as
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defining violence differently for different purposé&si exacerbate the difficulties. The
commissiods suggestion of possibly basing the di
literature ... which recognizes the factors most important to determining the likely impact

of violence on *%ishabvioasly probtematicubédasen af e lack of

agreement in the socigkience literature. The expl@ory example provided by the

commission itself casts doubt on th@enmi ssi onds expressed def i
AS]uch a definition might cover depictions of physical force against an animate being

that, incomt ext , ar e pat mmartyipg ite Viderca definitien. t@ the

patent offensiveness afs indecency definition, theommission merely imports the

vagueness and subjectivity of that part of the indecency standard to vidtence.

Finaly, one could question whether th@ ommi ssi onds skepticism
effectiveness of viewenitiated blocking mechanisms, particularly in light of impending
technological changes, should be found to constitute a sufficient showing by the
government thathe regulation of television violence wld be the leastestrictive

alternative®®®

Nevertheless, as with indecency, indirect regulations of violent contenthe
form of incentives not to air excessively violent programming during the day or, more
likely, a-la-carte purchases of channé&lsare more likely to pass constitutional muster.
Moreover, parsing of First Amendment precedent should not obscure the reality that
industry seHlregulation is likely to result, to some degree, from the combined pesssu

of t he200 &Glénse ReporChai r man Martinds public st:
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regulated entities, the increasing emphasis on television violence by significant interest
groups such as the Parents Television Council, and the likelihoamngfressonal
consideration of aniolence legislatiorf” The history of broadcast regulation is full

of examples of regulation by lifted eyebrow. Media companies with multiple interests
and continuing relationships with the FCC have consistently engaged exdegnee of
selfregulation. KEen without congressionaimandatescable and satellite companies
have already fAvol u-etate opliogs)or fareily tiers, ot aput o f f e r
options for customers response to the push to regulate indecergpid broadcasting
Moreover, consolidation in the media marketplace has led to a high degree of vertical
integration and horizontal crossvnership of media subject to different legal regimes.
The realities of program production for integrated entitiest consist of multiple
different media interests may indirectly achieve the desired results, to some degree,

because the broadcast rules will become the programming guideposts.

Conclusion

This is an important moment in the history of FCC regulatibtelevision and
radio content. We await final judicial pronouncements on the viability of the
commi ssi onés I n v-enfpcemerit gedimeanch degistaBva anitiatives
regarding televised violence/Nhatever the results of the judicial processwaver, the
agenc y-8093 sfamcs on indecenéynot to mention lobbying andongressional
pressurei alreadyhas had significant effects ahe electronic media generallyhe

effects of seHregulation can be seen both in broadcasting anebnmedcat subscription
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services. This is not to say thafiDesperate Housewivesand thefiCSIo or fiLaw &

Orde franchises will be taken off the ainowever It is likely that theindirect success

of the initiatives s eekbfrcatentwll lastopyaniahgt he F C(
as the need to fend off further regulation is perceived as real by the media industries.
Ultimately, as in the prior history of FCC content regulation, it will be a complex

interaction of legal rules, marketplace developmeertd)nology, consumer pressure, and

politics that will influence the extent of indecency and violence available on mass media.
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FCC, 2007 U.S. App. LEXIS 12868 (2d Citune 4, 200) License evocationfor violations of§ 1464 is

permitted unded7 U.S.C. § 312§)(6).

10 Chastising letters issd without formal actiorseaned to achieve their purpose at the tinMae

West was banned from NBCaRio for her overly suggestive reading of a skit featuring Adam and Eve on

the popular Edgar Bergen shoBee generallgteve CraigQut of Eden: The Legh of Decency, the FCC,

and MeWe st 6s 1937 Appear ance ,018J.0FRARIO STUDA2826(2086).anbor n Ho
also MARJORIE HEINS, NOT IN FRONT OF THE CHILDREN 91 (2001) For descriptions of the history of

indecency regulatiorsee, e.g.HEINS, suprg at 83108 THOMAS G. KRATTENMAKER & LUCAS A. POWE,

JR., REGULATING BROADCAST PROGRAMMING 103141 (1994); LucAs A. Powg, JR., AMERICAN

BROADCASTING AND THE FIRST AMENDMENT 162190 (1987); WiLLIAM RAY, THE UPS AND DOWNS OF

RADIO-TV REGULATION (1990} Lili Levi, The Hard Case of Broadcast Indecgn20N.Y.U. REV. L. &

Soc. CHANGE 49, 8697 (199293).

un Keith Brown & Adam Candeublhe Law and Economics of Wardrobe Malfunctig@05B.Y.U.
L. REv. 1463, 1482 (2005).

12 The NAB Code prohibiteth r oadcast of Aoffensive | anguage, vul ¢
crimes, and abnormalities during any time period when children comprised a substantial segment of the

Vi ewi ng dlansiseracoe 100 a92; Brown & Candeubsupranote 11 at 1483 (citingBRUCE

A. LINTON, SELF-REGULATION IN BROADCASTING 11-15 (1967)). This definition would certainly
encompass more than would be actionable indecency unc

13 Seel evi, supranote10, at 88.

14 It did so in the context of a small, nonprofit
Garcia, lead singer of the Grateful Dead, during which he peppered his answers to questions about
nonsexual subjects such as the environment and governmbreaxpletives as intensifierdn Re WUHY-

FM, Eastern Education Radio, 24 F.C.C.2d 408 (19ABhough thecommission had originally thought

that this would be a good test case for judicial review of its new standard, the station simply paid the
minimal fine and chose not to pursue the issue in the coGeslevi, supranote 10, at 88.
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15 The complainant in thPacifica case was apparently a member of taional planningboard of

Morality in Media, a conservative political groupAdam CandeubCreating a More ChildFriendly
Broadcast Media3 MICH. ST. L. REv. 911,921 (2005) For suggestiorthat the complaint was part of a
political strategyby Morality in Media and that the complainant may not in fact even have heard the
broadcastseelLUCAS A. POWE, JR., AMERICAN BROADCASTING AND THE FIRST AMENDMENT 162 - 210
(1987).

16 FCC v. Pacifica438 U.S. 726 (1978).
1 Id. at 729730. The Court made cledhat it was not ruling on theocmmi ssi on6s gener al a
to regulate indecency. Rather, iave af f i rming the agencyoés regulation
broadcastld. at 750751. Pacificahad not contested that the Carlin monologue could be characterized as
patently offensive. Rather, it had gambled (and lost) that the Court wouldHimilefinition of indecency
to material encompassed by obscenity.
18 Levi, supranote 10, at 9®1. The FCC rejected 4978 petition byMorality in Media to deny a
license renewal for educational station WGBH on the ground that it has consisteatlizdst offensive,
vulgar and otherwise harmful material to childremnouncing thait intended "strictly to observe the
narrowness of thPacificaholding.” In re WGBH EducationalFoundation, 69 FCQd 1250, 1254 (1978).

The FCCin fact had announced t§ policy of restraint inPacifica below.  Petition for
Reconsideration of a Citizen's Complaint AgaiRsicifica Foundation Station WBAI (FM), New York,
New York, 59 FC.C 2d 892, 893 n. 1 (1976) (stating that the agency was concerned only withctt)ear
flagrant cases" and explaining that it would be inequitable to apply its rule when "public events likely to
produce offensive speech are covered live, and there is no opportunity for journalistic editing.")

19 PacificaFound. Inc., .C.C.R. 2698(1987),recon. grantedin re Infinity Broad. Corp. of Pa., 3
F.C.C.R. 930 (1987),af f 6 d vacatedmpartt , Acti on for Childrends Televi s
1332 (D.C. Cir. 1988) [hereinaft&acifica Found. Ind; Regents of Univ. of Californi&2 F.C.C.R. 2703

(1987),af f 6 d vacatedip partt , Acti on for Childrenés Television v.
1988); Infinity Broad. Corp. of Pa., E.C.C.R.2705 (1987)a f f 6 d \iacatedm gartt Action for

Chil drends T e8b2d2d 1832¢MC. @ir. 19888e€ als®Brown & Candeubsupranote 11,

at 148890. Because the Commission was announcing new standards to clarify when it would exercise its
enforcement authority, the particular adjudications ended in warnings ragimefites. Public Noticéyew

Indecency Enforcement Standards to be Applied to All Broadcast and Amateur Radio Lj2Rseds.R.

2726 (1987).

2 Pacifica Found, Inc, 2F.C.C.R.2698 (1987)recon. grantedin re Infinity Broad. Corp. of Pa., 3

F.CC.R. 930 (1987)a f f 6 d vacatedp parttt ,Act i on for Chi |l dACElm852 Tel evi si
F.2d 1332 (D.C. Cir. 1988)See alsd-CC v. Pacifica438 U.S. 726, 732 (1978) (citing In Racifica Faind.,

56 F.C.C.2d 94, 98 (1975)).

2 In re Infinity Broad. Corp. of Pa., 3 F.C.C.R. 930 (1988) f 6 d i n

par
Action for Chil dr AGT§,852TF.2d 1832 (DLi Gir.n988). FCC

t, vacated ir
(
Action for Chil dr AQTd,852TF.2d 1832,i13389¢MnC. @ir.1988)C C (

22

= Id. at 1340 at n. 14.
24 Id. at 1341, 1344.
» Action for Chil dr A@Tolly 937 E.2de504 @©iCoQqir. 1991dertFderzd (

503 U.S. 914 (1992).

% Action for Chil dr A@TAIY, 58TF3H 854 (DLi Qirk995) (en baneEpert. (
denied 516 U.S. 1043 (1996).
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Brown & Candeubsupranote 11, at 14983 & n. 180 and sources cited therein.

3 Jon ParelesShock Jocks Shake Up Uncle SahY. TiMES, Nov. 15, 1992, § 2, at 32, col, dited

in Levi, supranote 10 at n. 455ee als®eth T. GoldsamCrucified by the FCC? Howard Stern, the FCC,

and Selective ProsecutipB8 CoLuM. J.L.& Soc. PRoBS 203, 206 (1995(describingsets t yl ed #fAKi ng of
Al | Medi ad as having compilled fmGr wdibfuine d fb ys htohwe eKC @I )y
2 Until he left terrestrial radio for satellite radio, Stern used his program to attack the FCC and

contend that he had been punished by indecency fines for having taken political views unpopular with the
government. See, e.g., Geoffrey Rosenblat,Stern Penalties: How the Federal Communications

Commission and Congress Look to Crack Down on Indecent Broadcab8MJLL . SPORTS& ENT. L.J.

167, 18889 & n. 107 (2006); Anne Marie SqueeCC to Penalize Clear Channel for Steshow WALL

St.J., April 8, 2004, at B1; Staff, Editoriallhe Silent MediaBBROADCASTING & CABLE ONLINE, April 12,

2004, available athttp://www.broadcastingcable.com/article/CA409HI® (describing Stern claim that

the FCC focused on him because &f dpposition to President Bust}ee als®@arah McBride & Joe Flint,

Radi obs Stern Leaps t oWAIaSr.d,0Okcti7t2004janAl.$500 Mil |l i on Deal

0 Brown & Candeubsupranote 11, at 1493See alsaJohn Dunbarindecency on the Air: Shock

Radio Jock Howard Stern Remaird&ing of All Fine§ Center for Pub.Integrity, Apr. 9, 2004,
http://www.publicintegrity.org/telecom/report.aspx?aid=239&sid=200

3 Brown & Candeubsupranote 11, at 1493.

% See, e.g.Brief of Former FCC Officials at-9, CBS Corporation v. FCC, No. {575 (3d Cir.

Nov. 29, 2006). These analysts contend that whilageacy did enforce its indecency rules after 1987, the

Commi ssionbs actions were directed to the most provo
at the time.Id. at 8.

B John Dunbarlndecency on the Air: Shodkadio Jock Howard Stern Rams &ing of All Fine$)
Center for Pub. Integrity, Apr. 9, 2004,
http://www.publicintegrity.org/telecom/report.aspx?aid=239&sid=2@ee alsaChristopher M. Fairman,
FUCK, 28CARDOZOL. Rev. 1711, 173940 (2007).

34 In a speech to thiledia Institute on April 22, 1998vhen he was still acenmissionerChairman

Powell argued for a "single standard of First Amendment analysis that recognizes the reality of the media
markédplace and respextthe intelligence of American consumers.'See Reed Hundt,Regulating
Indecency: The Federal Communications Commission's Threat to the First Amen20@&idUKE L. &

TECH. REV. 13, n.3(2005 (quoting emarks byComntr Michael K. Powellbefore theMedia Instituté.

® Candeub,supra note 15, at 9223 and sources cited thereirSee alsoln re Clear Channel
Broadcasting Licenses Inc., Licensee of Stations WPLA(FM), 19 F.C.C.R. 18&8,(2004) (separate
statement of Chairman Michal¢l Powell) [hereinafteClear Channel WPLA

% Bill McConnel,Kevi n Martinds Challenge, New FCC Chair ma
Media, BROADCASTING & CABLE ONLINE, March 21, 2005, available at
http://www.broadcastingcable.com/article/CA511792.htnfbee alsoKevin J. Martin, Family-Friendly

Programming: Providing More Tools for Parentbs FEp. Comm. L.J. 553, 557 n.18 (2003).

3 Only Commissioner Adelsteihas expressed reseations about thexpansion of thescope of

enforcementto isolated words Omnibus Order21 F.C.C.R. at 272§ separ ate statement o f
Jonathan Adelstein).At the same time, heeiteratedhis support foran enhance@nforcement policy

generally. Id. at 2784. See alscHearings on HR 3717,08" Congress 83106 (statements aEommrs

Martin, Adelstein andCoppg. Commissioner Taylemate argued in print in support of significant

indecency fines and broadcaster responsibility to air fafrigydly programming. John Eggertoiiate
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http://www.broadcastingcable.com/article/CA409709.html
http://www.publicintegrity.org/telecom/report.aspx?aid=239&sid=200
http://www.publicintegrity.org/telecom/report.aspx?aid=239&sid=200
http://www.broadcastingcable.com/article/CA511792.html

Promotes Positive ProgramsBROADCASTING & CABLE ONLINE, June 12, 2006,available at
http://www.broadcastingcable.com/article/CA6342898.html

8 Broadcast Decency Enforcement Act, Pub. L.-288, Sec. 2, 120 Stat. 491 (amending § 503(b)
of the Communications Act to authorize significantly increased ifarfe penalties and indiday
congressional concern abantlecent broadcast programmjng

3 47 U.S.C. %03 (2006).
40 In re Complaints Against Various Broadcast Licensees Regarding Their Airing of the Golden

Globe Awards Program, 19 F.C.C.R. 4975, 4980 and n. 32 (Jbémnafter Golden Globes See also

Omnibus Order21 F.C.C.R.at2664 26832700 11 72-145. In Golden Globs, the FCC forthrightly

admitted that its decision constituted a shift in FCC indecency paBojden Globes19 F.C.C.R. 4975 at

1 12. Thereafter, he commission claimed that its rules in the indecency corttextnot in fact changed

much and thathe same result would have been reachetthénBono case even under previous precedent

SeeOmnibus Remand Orde2l F.C.C.R. 133067at 11 20-21 (suggestig that previous policy toward

fleeting expletives was I i Whitleal itto tisusaaf appedrned st @
somewhat on this clear recognition that the Commi ssi
iconcede][ k]Secpntd Eifcot inegFoxtv.hFCC] that Golden Globes changed the landscape with
regard to the treat FxnFCCRO07 0.6 AmptLEXILI286&ap* BB t | ves. O

“ A LexisNexis search in major newscksanpwanmdmsbe ( Fi | e Na
mal functi ond resulteédany6642ciBations2[@afe? Jackson & wardrobe malfunction=2484

citation.] See alsdPress Releas&CC Chairman Powell Calls Super Bowl Halftime Show a "Classless,

Crass, Deplorable Stuht(Feb. 2, 2004)2004 WL 187406; Press Releas&;C Commissioner Martin

Supports the Opening of Investigation into Broadcast of Super Bowl Halftime 3604 WL 193087

(Feb. 2, 2004).

42 2001Policy Statement6 F.C.C.R.at 8002 | 7.See alscComplaints Against Variouselevision
Licensees Concerning Their February 1, 2004 Broadcast of the Super Bowl XXXVIII Halftime Show, 21
F.C.C.R. 6653, 21 F.C.C.R. at 6654, 6@H6b, 9 (2006) [hereinaft&uper Bowl XXXVIII Half Time Show

on Reconsideratidn

3 2001Policy Statment 16 F.C.C.Rat 8002 { 8.See alsc@uper Bowl XXXVIII Half Time Show on
Reconsideration21 F.C.C.R. at 6654 | 5.

4 Id. See als®001Policy StatementL6 F.C.C.R. at 8002 1 8 and n. 15.

s In re Infinity Radio License, Inc19 F.C.C.R. 5022,@®6 { 12 (2004). Theommission has
explicitly rejected reliance on pol |l s: Ailn determini
on polls, but instead apply the thper onged cont ext ual anadupes Boosvl descri be

XXXVIII Half Time Show21 F.C.C.R 2760, 27625, n. 17. See alscSuper Bowl XXXVIII Half Time
Show on Reconsideratiopl F.C.C.R. 6658 at 1 14.

6 See, e.gSuper Bowl XXXVIII Half Time Show on ReconsiderattinF.C.C.R. at 6654 § 3001
Policy Statementl6 F.C.C.Rat 8002 1 9.

4 Id.

8 Id. See als&uper Bowl XXXVIII Half Time Show on ReconsideratdnF.C.C.R. at 6654 { 5.

9 In re Complaints Against Various Television Licensees Concerning Their December 31, 2004

Broadcast of tolue Rr ograam, dWi2tlh F. C.[Hereifafter\athod 2 , 2734 £
Tracdq.
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http://www.broadcastingcable.com/article/CA6342898.html

%0 Super Bowl XXXVIII Half Time Sho®l1 F.C.C.R. at 2734 5. See alscSuper Bowl XXXVIII
Half Time Show on Reconsideratj@i F.C.C.R. at 6654 | 5.

1 Without a Trace21 F.C.C.R. at 2734 { 7. Theromission stated in 2001 Policy Statemettiat

the overall context of the broadcast in which the disputed material appeared is critical. Each indecency
case presents its own particular mix of these, and possibly oth&rsfawhich must be balanced to
ultimately determine whether the material is patently offensive and therefore indecent. No single factor
generally provides the basis for an indecency findinlgl. at 8003  10The mmmission explained that

fithe more exjicit or graphic the description or depiction, the greater the likelihood that the material will be
considered patently offensiveld. at 8003 712. &ss explicit material and materiglying principally on
innuendo to convey a sexual or excretory megfivave also been cited by the commission is actionably
indecent where the sexual or excretory meaning was unmistakadlet 8005 L4.

52 Omnibus Order21 FEC.C.R. at 27081 187 (2006) See als®001 Policy Statement6F.C.C.R.

at 8011 1 21.

3 Golden Globesl9 F.C.C.R. 4974 (2004).

>4 Omnibus Remand Orde?1 F.C.C.R. at 13300 ¥ 3.

» Id. at 13300 and 11 3, 13 et sebhis is the Order recently vacated by #imel U.S. Circuit Court

of Appeals inFox v. FCGC 2007 U.S. App. LEXIS 1286@d Cir. June 4, 2006).

%6 In re Clear Channel Broadcasting Licenses, 188.F.C.C.R. 67782004).

57 Clear Channel WPLA19 F.C.C.R. 1768 (2004)nvolving seven indecency findings, including

purported cartoon characters discussing sex and drugshwifibl eeps, 06 callers explici
peni ses, being Al oud masturbators, 06 details of their
contesttown breasi mpl ant surgery, and the abneomally | arge si
8 In re Infinity Broadcasting Operations, Inc., 18 F.C.C.R. 19954 (2(b&yeinafter Infinity

Broadcasing Operation$.

59 Without a Trace21 F.C.C.R. 2732 (2006).

60 In re Complaints Against Various Licensees Regarding Their Broadcase dfoth Television

Net wor k Program AMarried by Americado on April 7, 200
ipagoers | ick[ing] whipped cream from strippersé bod
all fours in his underwear as twoe mal e stri ppers playfully spank him, o
lurepartygoer s i nto sexual | y[hecemaftpiviaoiedibysAmarigd. si t uat i ons o)

o1 Omnibus Order21 F.C.C.R. at 2671 Y 2®uring the terminute sequence depictiagpm®l party,

the episode displays approximately 20 pixilated view
case, a female guestds entire nude body. I n additio

and innuendo, including two brigfjxilated scenes in whicRonJeremy an actor in pornographic movies,
touchesorkisse a f emal e guestds bare breast.

62 Omnibus Order 21 F.C.C.R. at 2678 52 (2006) (regarding Video Musicales program).
Broadcaster claimabout the greater cultural awance of the Spanistpeaking audience for sexually
oriented programmingvere unavailingSee,e.g., Telemundo of Puerto Rico License Corpg F.C.C.R.
7157(2001).

63 Omnibus Order21 F.C.C.R. at 2683 1 72.
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64 In re Complaints Against Various Telsion Licensees Regarding Their Broadcast onevialver

11, 2004 of the ABC Television Networkodéds Presentatio
4507 (2005]hereinafterSaving Private Rygn

& Omnibus Order21 F.C.C.R. at 2712718, at Y 239-223. Indeed, Commissioner Barbara Taylor
Tate opined in her separate statement in @mnibus Orderthat indecency in cartoons might be
particularly problemati c b emahus@de®fF.CGR. at278ns6é appeal

86 Omnibus Oder, 21 F.C.C.R. at 2675 1 38.
o7 In a number of instances, themamission did not impose forfeitures for its finding of indecehcy

basing its reticence on procedural grounds. With regard to the 2002 and 2003 Billboard Musls Awa

programs, for exampléhe @mmission found that no forfeiture should be imposed for the expletives used

by Cher and Nicole Richie because the decisions precedecbthemi s si onés <cl ear articul
Golden Globes Awards case that a single use of an expletive could iriggeency liability. Omnibus

Remand Orderat 21 F.C.C.R. at 13301 { 7. Similarly, complaints about the use of expletives in NYPD

Blue were dismissed for procedural reasds.at 13299, 133289 1 7477.

o8 Saving Private Ryar20 F.C.C.Rat 45077 15.
&9 In re Complaints by Parents Television Council Against Various Broadcast Licensees Regarding

Their Airing of Allegedly Indecent Material, 20 F.C.C.R. 1920, 19225, 19261927 11 6, 8 (2005)

[hereinafterPTC Complaints The commission did say hat fAuse of such words may,
nature of the broadcast at i ss udeat1926d[iBiSeecialsdntee t o a f i
Complaints by Parents Television Council Against Various Broadcast Licensees Regarding ThgiofAirin

Allegedly Indecent Material, 20 F.C.C.R. 1931, 1933, 1938 1 8 [hereiffterComplaints |l

n PTC Complaintsil, 20 F.C.C.R. at 1938 § 8. Th® enmi s s@nmibud Ordersimilarly
permitted the particular usesfoth e | | , 6 fidamnod fHilbi fialp, olipiss eediass, 0 #Af
Afkiss my ass, o fAfire his as OmibusiiGrder?2l A.GsC.Rhat 3740, 0 and Av
2712 A 1a8hHdygh theScdmplairiedf words] € are coarse expressions, in the context presented,

they are not sufficiently vulgar, graphic, or explicit to support a finding of patent offensivénd$8]s s o

[Jis used in a nonsexual sense to denigrate or insult
used as part of a slang expressioh at means fAangry. o The word fAasso an

invariably invoke coarse sexual or excretory images, and in the context presented they do not rise to the
l evel of of f e-wsr dé nVéosrsdé &he marmer in fiviich thegerms are used in the
complainedof broadcasts resembles thatprésend i n our previous decisions. 0)

n Omnibus Order 21 F.C.C.R. at 2701 T 151\WWhile the episode shows the male and female
characters kissing, caressing, and rubbing in bed, the owenatiéxt, including the camera angle, the
background music, and the immediately preceding scene, is not shocking in contrast to clear and graphic
depictions of sexual intercourse)

2 In re Complaints Against Various Broadcast Licensees Regarding Tivaig Af the UPN

Net wor k Program ABuf fy.20Re0l, YAFROd.R: 995 (2G04havhichthe n  No v

mai n character Aki ss|[ ed] and straddl [ € ¢her@inaftern ot her c h
Buffy the Vampire Slaykr

n The mmmission has rejected complaints against several different episo@@élioAnd Graced

See, e.g.Omnibus Order21 F.C.C.R. at 2702702 1153159 (denying complaint about episode in which
characters adjust Gr ac e 60 & postdiveraesfirss date);NBChTelemundd ot hes pr
Licensing Co.20 F.C.C.R. 481®005)( epi sode deal i ng wiRTEComplanits20 t o docto
F.C.C.Rat192q epi sode involving blood pressure double ent el
hu man p &9AZ dicepse Inc.,19 F.C.C.R. 15999 (2004Episode including a scene in which a

woman kisses and fidry humpso a character).
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" PTC Complaints 120 F.C.C.R. at 1934936 (rejecting indecency in threFriend® episodes:

one dealing withan inadvertent mixip in which a bakery inadvertently substitutes a cake shaped like a

penis for a childbés birthday cake (although the cake
Awith his hand up his kiltte&d &dedi shedwand Aatpretdtyns
the words fAhell, 0 ficrap, Apiwosreddd o0a nid afsptoarrndd )0. ison of
» In re Complaints Against Fox Television Stations
Eddi ed Pr cd0, 2068, 10 k.C.C.R.123063, 23066 (2004).

7 In re Complaints Against Various Television Station Licensees Regarding the ABC Television

Net wor keblser18Sov 2004 Broadcast of AMonday N2OGHh t Foot ba
[hereinaftetMondayNight Football.

” Omnibus Order21 F.C.C.R. at 2703707 1117% 9, 178 (focusing on fAseriou
the show about teenage sex, character ihemategalidi scussi o
not presented in a vulgar mannedas not used to pander to or titillate the audience. Rather, it is designed

to inform viewers about an important topic. . It would have been difficult to educate parents regarding
teenagersd sexual acti vi ti ese activititeshandualerting parehte ta the briefl
litle-k nown terms (i.e., fAsalad tossing, o0 fAroadi.nbow party
. See, e.g.Fairman,supranote 33, at 173B2. For a general critique of theommi ssi ondés new
indecencyregime, see generallglay Calvert,Bono, The Culture Wars, and a Profane Decision: The

FCC's Reversal of Course on Indecency Determinations and its New Path on Pr&f&SmaTTLE U. L.

REvV. 61(2004)

& 2001 Policy Statement6 F.C.C.R. at 8015.

8 2001 Policy Statement6 F.C.C.Rat 8015and 1 24 The policy of requiring sucbvidence was
explained by the@e mmi s si o n a svenfthe behsitive :iature offtjese jcases and the critical role of
context in an indecency determination, it ipontant that th&€Commission be afforded as fudlrecord as
possible to evaluate allegations of indecent programiing.. Although a formal shift has not been
articulated by thecommission, its actions suggest a reduced burden for complainants. Enisranic
development, given that most of the complainants today are members of the Parents Television Council, an
organization that has the resources to monitor, tape and transcribe the programming it deems indecent.

81 See, e.gln re Entercom Pdland License, LLC, 1&.C.C.R. 25484, 25487 n. 21 (2003).

82 In re Infinity Broadcasting Corporation of Los Angeles (KRG®), 16 F.C.C.R. 6867, 6870

(2001). For a very thoughtful account of the procedural, evidentiary and defense issues in FCCcindecen
enforcementseeMichael Botein & Dariusz Adamskf he FCC6s New I ndecency Enforc
Its European Counterparts: A Cautionary Tal®&-FALL MEDIA L. & PoLdr 7, 24-30 (2005).

8 In re Retention by Broadcasters of Program Recordings;.CZ.R. 12626, 12628 n. 9 (2004)
(citation omitted). See alsaBill McConnell, New Ruledor Risque Busines8ROADCASTING & CABLE,
March 4, 2002 at 5.

84 See, e.g.In re Deregulation of Radio, 104 F.C.C.2d 505 (1986); In re Revision of Programming
and Canmercialization Policies, Ascertainment Requirements, and Program Log Requirements for
Commercial Television Stations, 104 F.C.C. 2d 357 (1986).

& One of the consistent problems plaguing FCC indecency enforcement since the late 1980s is delay.

Actionfor Chi | dr ends TAAT&W 594i3db1249V12586HD.C CiC 1995)cert. denied

516 U.S. 1072 (1996). Indeecb mmi ssi oner s themselves have pointed to
for expeditious resolution of indecency complail@se e.g, In re Infinity Radio License, Inc., Licensee of
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Station WLLD(FM), 19 F.C.C.R. 5022, 5030 (2004di ssenting statement of Commoé
(describing 4 % year delay in resolving indecency claims about live hip/hop musicTéehtist Damn
Show; Broadcasting of San Francisco, Inc., Licensee, KRIM\ San Francisco, 19 F.C.C.R. 1751, 1765
(2004) (separate statement of Michael J. Coggslays in resolving indecency claims about news report
on Puppetry of the Penis) [hereinafi&ung Broadasting. In one striking example, theommission was
advised that the statute of limitations had run after it had finally voted to impose a forfeiture for airing
indecency. AMFM Radio Licenses, L.L.C.jcenseeof Station WITH(FM), Order19 F.C.C.R. 1071
(2004)(NAL reversed because of statute of limitations in case involving discussitamsalia, of penile
enlargement devices)See alscEdmund Dinis, 19 F.C.C.R. 190472004). The appeals process is also
lengthy. SeeJohn Eggertorkacing Indecenc¥ines? Give Crigler A CalBROADCASTING & CABLE, Feb.

16, 2004, at 13 (noting that rescission of fine for indeceyainstKkBOO(FM) Portland, Ore., for airing
Sarah Jones rap solgur Revolutioriook two years)

8 See supraote 84.

87 PTC Complaitss, 20 F.C.C.R. at 1941 (Commdr Copps diss
characterized the two orders issued in 2005 in response to a slew of PTC complaints about television
programs as foll ows: Al n these two Orldidsrwith not he Co mmi

apparent rhyme or reason other than that they concern television broadcasts. The Commission then denies
these complaints with hardly any analysis of each individual broadcast, relying instead on generalized
pronouncements that none of théseadcasts violates the statutory prohibition against indecency on the
airwaves. | believe that some of these broadcasts present a much closer ééthough it may never be

possible to provide 100 percent certainty because we must always takedotmt the specific context,

developing guidance and establishing precedents are critically important Commission responsibilities. We
serve neither concerned consumers nor the boroadcast
Id.
8 SeeJohn EggertonF CC6s Profanity Rul i nBROAIASIINGESCABLEF 0 x Thr ow
ONLINE, June 4, 2007vailable athttp://www.broadcastingcable.com/article/CA6448861.html

8 Seegenerally 2001 Policy Statemet6 F.C.C.R.7999 (2001).

% See, e.g.,, Omnibus Remand Ofder 21 F. C. C. R. at 13307 A& 21 (#A[s
guidance, there were several Buréenel decisions finding the isolated use of an expletive not to be

actiorably indecent. In no case, however, did the Commission itself, when evaluating an actual program,

find that the isolated -Wesred ,odf asn lerxepddedd svte, wasucrhotasir
be i ndeSeealstd. ai 13308 | 23.Se= Brief of Federal Communications Commission at4809

Fox Television Stations Inc. v. FCC, 0660ag 3940 (2d Cir. Dec 6, 2006)available at
http://hraunfoss.fcc.gov/edogsublic/attachmatch/DOR68846A1.pdf (refusing to discuss the apparent

inconsistency between the decisiongi#aving Private RyanandfiThe Blues® by noting thafiThe Blue®

NAL represented theecmmi ssi onés MfAtentative coldlcaleuhe bppartenly and t ha:
to analyze the consistency of its precedents in the course of issuing its final deciHibe Bluesd) See

also Staff, Editorial, Good Directions BROADCASTING & CABLE ONLINE, Oct. 10, 2005available at
http://www.broadcastingcable.com/article/ CA6266853.html

o SeeBrief of Federal Communications Commission at 27, Fox Television Stations Inc. v. FCC, 06

1760ag (2d Cir. Dec 6, 2006pnvailable at http:/hraunfoss.fcc.gov/edocs_public/attachmatch/BOC
268846A1.pdf(characterizing the networks as requesting reversal dbthaibus Remand Ordéron t h e

basis of other issuéspresented in othercaséd hat t he Commi ssion has not fully
92 See, e.g., Clear Channel WPLR9 F.C.C.R. at 1815 (separate statement of Chairman Michael
Powell) (fithese increased enforcement aatifionst wbfl a
doing businesso into a signi f idcaal816 (dissemisgtstatémemtofd oi ng i r
Commor . Mi c h afmity Bréadcadiirg pesadiond 8 F.C.C.R. at 19972 (dissenting statement

of Commér. Mi.chael J. Copps)
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9 Omnibus Order 21 F. C. C.R. at 2775 &£ 28 (A[flinally, re
financial disincentives to violate the Act and rul es,
support an upward adjustment to the maxin statutory forfeiture 0$550,000 because a lesser amount

would not serve as a significant penalty or deterrent to a company of its size and re3quBmEss.also

Super Bowl XXXVIII Half Time Show on Reconsideratigf,F.C.C.Rat 666566 32 Omnbus Order

21FCCR.at26886 87 /A& 85 (reducing forfeiture because | icen
airs college |l evel educational courses for most of tI
that its airing of expletivesii a documentary fiserved a |l egitimate infol

o See,e.gJohn Eggerto). C. 6s I ndecency Frenzy; Hearings Aboun

Blade BROADCASTING & CABLE, Feb. 16, 2004 at 8 (describing House and Senate bills to incre&se FC
forfeiture authority).
% The ® mmi s sForeitur@ Policy Statemermstablisheda base forfeiture amount of $7,000 for
the transmission of indecent or obscene materRReport and Order, INnfEéo mmi ssi ondés Forfeitur
Statement and Amendmenf Section 1.80 of the Rules to Incorporate the Forfeiture Guidelies,
F.C.C.R. 17087, 17113 (1997);econ. denied 15 EC.C.R. 303 (1999)[hereinafter Forfeiture Policy
Statemerjt See also47 C.F.R. § 1.80(b). The Forfeiture Policy Statemenalso speified that the
Commission could adjust a forfeiture based upon consideration of the factors enumerat&d in
503(b)(2) (D), such as fAthe nature, circumstances, e X
the violator, the degree of culpabilitgny history of prior offenses, ability to pay, and such other matters as
justice mamynbusOger2l.€.C.R at 2669 1 20.
% Commi ssioners have <call ed f or Iiffipding violatiohsenotanc e 6 a p |
on a per prograrbasis, but for each utterance of the forbidden language or image in the relevant program.
Seelnfinity Broadcastingdperationdnc., 18F.C.C.R.6915, 69182003) (announcing newper utteranci
policy); Clear Channel WPLA19 F.C.C.R. at 1818 (200 e par at e st atement of Commobr
(calling for higher fines);Clear ChanneBroadcastLicenses Inc., 19F.C.C.R. 6773, 6779 (2004)
(applyingfiper utteranopolicy). See alsdn re Entercom Sacramento License, LLC., 19 F.C.C.R. 20129,
2015455 (2004)( separate statements of Co mmoé r s[heMinaitdr a e | J. C
Entercom SacramerjtoThe fact that the ammission has not inevitably assessed forfeitures on a per
utterance basis is not critical, given that it has announsealthority to do so and indeed exercised it in
some circumstances.
o7 For example, theammission imposed forfeitures of $D0 per station on every Fox affiliate that
aired the episode of the Fox network progr8varried by America t h admmissiordound to be
actionably indecent.SeeMarried by Americal9 EC.C.R. at 20196 16 (proposing forfeitures against all
Fox Television Network affiliate stations that broadcast apparently indecent mbhtsréaise they had the
opportunity to review and ject the taped program But seeSuper Bowl XXXVIII Half Time Show on
Reconsideration21 F.C.C.R. at 6665 (fining only CBS owned stations and not all CBS affiliates for nudity
on live show); CleaicChannel Broadcasting Licenses, Inc. et 48,F.C.C.R.6773, 6779 T 16 (2004)
(proposing forfeiture against all commonly owned and operated stations that broadcast the programming at
issue)vacated per consent decrel® FCC Rcd 10880 (2004).

In its Omnibus Order however, the @mmission imposed forfeitureepaltiesonly on stations
against whom a complaint had been ma@enibus Order 21 F. C. C. RWerecogniz a3 A& 32 (
this approach differs from that taken in previous Commission decisions involving the broadcast of

apparently indecent programmiog) . Thus affiliates against whom no ¢
liability under todayds rul es.

%8 SeeSection Il

9 Omnibus Order 21 F.C.C.R.at 2673, 2676, 2687 11 32, 42, 8mnibus Remand OrdeR1

F.C.C.R. at 13299 | 76. This positioashled to critique from Commissioner Adelstein, who has argued
that it leads to a patchwork of indecency findings and inconsistent levels of protection for children,
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effectively replaces a national s Onanitd Remdnd @Wridér h  a | oc a
21 F.C.C.R. at 13330 (statement of Commissioner Jonathan S. Adelstein, concurring in part, dissenting in

part.) It is unclear whether it will in reality lead to much inconsistency, however, as media watchdog

groups such as the ParentseMition Council will doubtlesseg the shift as an invitation to blanket the

FCC with complaints against all stations airing targeted programming.

100 Thus, commissiorers have reminded broadcasters thidite commissionwill, in the appropriate

situation, consider license revocatiorisr repeated violations of the indecency ruleSee, e.g.Infinity

Broadcasting Operations 18 F. C. C. R. at 19965 (A[w]e reiterate ¢
serious violations by Infinity may well lead to a licensee vo cat i on prdeo esirdédd ang. 00 ) ,

other grounds sub noin re Viacom et gl19 F.C.C.R. 23100 (2004) Seealso Clear Channel WPLA19

F.C.C.R. at 1816 (separate statement of Commdér Mi ch:
the law, | believe the Commission should have designated these cases for a hearing on the revocation of
these stationso6 kommissiorshasnot.comménced licenvéhrévdcationthéaengs in the

indecency context the fact that the pos#ipibf revocation is even mentioned is likely to be noticed by

broadcasters. Doug Halondfeds Change the Rules: FCC Expands the Scope of Indecency Enforcement

to Include Any Profanity23 TELEVISION WEEK, March 22, 2004, at 1; Todd Shiel@ymmon Deceay: As

Powel |l 6s FCC Tries to Find the Middle Ground Betwee
Media Continue to Push the Envedpfi4 MEDIA WEEK, Feb. 6, 2004, at 18.

101 Halonen,supranote 100. See alsd®Bill McConnell, Next Time Your Licens&CC Levies $375K

Fine on Infinity Br oadc¢E3BROADCGSTNGR E€ABLESACt. 6, @3t &l s Sex St ou
Todd Shields|indecency Fines on Coars&4 MEDIA WEEK, Feb. 2, 2004at 6.

102 In re Viacom, Inc., et al., 19 .E.C.R. 23100 (2004)hereinafterViacom Orde} (attaching and
incorporating Consent Decrea)f f 1@ k& Viacom, Inc., Order on Reconsideration, 21 F.C.C.R. 12223
(2006) [hereinafteWiacom Order on Reconsideratipon

103 Clear Channel Communications Inc. Order, 19 F.C.C.R. 00,@®04) (attaching Consent
Decree) [hereinafte€lear Channel Ordgr

104 In re Emmis Communications Corp., Order, 1CE.R. 16003 (2004) Consent Decree, 19
F.C.C.R. at 16007,1600819 11,13 (2004) [hereinafterEmmis Orde};, a f f #1d-.C.C.R.122192004)
(rejecting challenges to Emmis consent decjleeeinaftelEmmis Order on Reconsideratijon

105 The Emmis Ordeon Reconsideratign f or e x a mp | e he Gommidsianialsceadreed h at A [ t ]
not to use the facts of the Consent Decree, the fordeituor der s, the pending inquiri
any similar complaintsod regarding programming airtr
purpose relating to Emmis or its stations, and to treat all such matters as null andEruoitds Orde on
Reconsideration21 F.C.C.R. at 12220 | 3.

;
ed

106 In the Clear Channel consent decree, for example, the company agreed to implement a-company

wide indecency compliance plan including automatic suspension, remedial training, and significant time

delays®r programs upon tShe€leae @hpnned Prdeeld B.C.C.R. atuld8B86See

also Emmis Order 19 F.C.C.R. at 16007. (Somensmissioners complained that the consent decree with

Viacom did not include sufficiently specific compliance plarf@eeViacom Order 19 F.C.C.R. at 23110
(concurring statement of Commdédr Kevin J. Martin). Ho
will be enforced in the same fashiorseeJohn EggertonFCC Upholds Viacom Indecency Settlement

BROADCASTING & CABLE ONLINE, Oct. 17, 2006, available at
http://www.broadcastingcable.com/article/CA6382130.htriln ot i n g Vi acomobs agreement
conditions).)

107 See, e.g Emmis Order19 F.C C. R. at 16011 (concurring stateme
Copps).
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108 See, e.g.Staff, Editorial, Pay for Play BROADCASTING & CABLE ONLINE, Nov. 29, 2004,

available athttp://www.bradcastingcable.com/article/CA483385.hti&taff, Editorial, The Silent Media,
Committed to the First AmendmermBROADCASTING & CABLE ONLINE, Apr. 12, 2004,available at
http://www.broadastingcable.com/article/ CA409709.hinee alsdBotein & Adamski,supranote 82, at
24-30; Fairmansupranote 33, at 1739,747.

109 Some have claimed that the FCC pressures licensees to forbeasefeimgjudicial review of

indecency actions. Brow& Candeubsupranote 11, 146354 & n. 5 (2005). Appeals to the courts have
also been forestalled by delays in the resolution of reconsideration ordeasn. 5.

110 Seeg e.g., Infinity Broadcasting Operationsl8 F.C.C.R. at 19971 (2003) (separatdesnent of
Commér Michael J. Copps, dissenting).

1 Omnibus Order 21 F.C.C.R. at 272§ C o mnidnathan SAdelstein concurring in part,
dissenting in pa)t Super Bowl XXXVIII Half Time Sho®1F.CC.R.at 2784.

12 Section V.A.
13 Historically, te agency had apparently limited its wunder
blasphemous materialCandeubsupranote 15, at 924.

14 Golden Globe Awardsl9 F.C.C.R.at 4981g(oting Tallman v. United Stated65 F.2d 282, 286
(7th Cir. 1972). Theageny t her eafter expl aisnedtt chteabewhesdem t he
portion of[the Tallman]definition applies. . . [and] [g]iventhe nature of television and radio, it appears
unlikely that broadcast material would provoke immediate mimdebetween those uttering such words and
the audience. Therefore, we wi | | analyze potentially profane | angu
grossly offensive as Omnibus ©Oaer3ltHCICRt & 2689 1A.uSes alsoc e . 0
Omnibws Order 21 FC.CR. at@6 £ 81 (fAnL-WeedtdheNotolHed] 6S s one of t he
offensive words in the English language, the broadcast of which is likely to shock the viewer and disturb
the peace and qidiate26697df7 dcHidendrad medter,onp will analyze potentially
profane | anguage with respect to whethedr).it is fAso gr
s Onepossible x pl anati on for the revival of the fAprofane:t
1464 is thattheo mmi ssi on was concerned that the use of the t
depiction or description of a sexual organ or activity as used iGtfeen Globegaseon judicial review
(1t shoul d be r ec alemendBureduadidd excised the Gt@tdment iB thé original
decision in theGolden Globeg a s e . For an argument that the Enforcer
see, for examplerairman,supranote 33, at 17445) Thus, to reinforce its findinghe commissionalso
adopted a definition of the statutory term fiprofaneo
Afuckingodo is an exampl e.

In itself, however, liability for profanity under this definition could be far more extensive. It could
permit the FCC to regulate nesexual or norexcretory expression that themmission believes is
offensive to the average broadcast viewdowever,theea mmi ssi on has fAestablish[ed]
our regulation of profane language will be limited to timévarse of words that are sexual or excretory in
nature orare derived from such terms. . @mnibus Order21 F.C.C.R. at 2669 18. Of course, this
expression of restraint is only a presumption and does not entirelyttettneni s si ondéds hands.

16 d. at 2669 1 19.

17 Omnibus Remand Orde21 F.C.C.R. at 13314 { 40 and sources cited therein.

18 This conclusion is implicitly ©mmpbpsOrdetkatitheboy t he Co
airing during CBS06s fAThe Amngazifrig tRacd aBd ngf Aduc&meCrog

indecent nThis ... ip ane df thenaee:instdncesn which this presumptiofthat the Fword is
profanelis effectively rebutted.... [T]he written version of the word during this broadcastwould rot
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have been noticed by the average viewer. As such, we find it impossible to conclude that its broadcast was
Ailikely to shock & hpead e wamd adqahd tbiis asndolnt td & risalivgd. me o
Omnibus Order21 F.C.C.R. at 2709 P2 (emphasis added).

19 TheFoxv.FCCcourt found that f[t]he Commissionds new a
even | ess anal yskozg TelevisioraStatione \d Federal Qoramunidations Commission,
2007 U.S. App. LEXIS 12868 &b1.

120 Golden Globe Awardsl9 F.C.C.Rat 4978 Omnibus Order 21 F. C. C. R. thet 2684 /&
ifVordo is one of the most vulgar, graphi c, and expl
language. Its use invariably invokes a coarse serualg eS.iomi | ar | y, -Woer dfoi nndo tbhee om*E o
the most vulgar, graphic and explicit words relating to excretory activity in the English language. Use of

t heWa@rrsdo invariably i nv okoe)mnidbus®RemmandsOedePt K.C.C.Rator y i mag
1330405 7116( Given t he coreWmeanongnyfusdeofi Ft hat word ha
even i f the word is not used I|literaWbywdo iIisdseduatl h
nature. Moreover. ..t he worrd 6tso pfoiwet ensi fyo and offend derives
€ [l]ts use inherently has a sexual connotation and thus falls within the scope of our indecency
definitiono ) .

€
S
E
f

121 Omnibus Order21 F.C.C.R. at 2686 8p.

122 See, e.g.0mnibis Order 21 F.C.C.R. at 2676 at Y 446 (regarding Fernando Hidalgo Show,
Spanishanguage talk show, that featured female guest in an-fspendress).

123 See, e.gOmnibus Order 21 F. C. C. Rthe naete pigl&ignf sékual dsgans & not

necessarily determinative under our analysis because the material must be assessed in its ful gntext.

Married by America 19 EC.C.R. at 20194 | 10 dixilated nudity onprogram featuring bachelor and

bachelorette parties met first prong of indecenapdard). In Married by America the @mmission found

t h adenesiin which nudity is electronically obscured may be considered graphic and explicit if the sexual

nature of the scene is unmistakabl@mnibus Order 21 F.C.C.R. at 2674 { 36 (citindarried by

Americg 19 FEC.C.R. at 20194 § 10 See alsdBack Bay Broadcasting, 14E&C.R. 3997, 3998 (Mass

Media Bur. 1999) (forfeiture paid) (finding broadcast indecent despite attempt to obscure objectionable

| anguage because wor dzsabrleemainmedwictlhesaralnyd i finrge ctohgeniedi t i
Attempts to obscure nudity are not always discounted, however. In denying some indecency

complaints by the Parents Television Council against a number of television programs, the Commission

justified its decision withregard to some images because they were obscured by pixilatdrC

Complaints 20 F.C.C.R. at 1927 1 9. Tlwemmission does not explain the distinctions in context that

would lead to such disparate results on pixilation, but the facts of the caseststigyg if the sexual

character of the images is not effectively obscured, pixilation will not help. With respect to the pixilated

nudity on theSurreal Life 2episodes found indecent, for example, ttemmi ssi ondés expl anat.

i nst r ucEdrg desppe the obiscured nature of the nudity, it is unmistakable that partygoers are

exposing and discussing sexual organs as well as participating in sexual activitiemleed, a child

watching this program could easily discern that nude or partially nddisaare attending a party and

participating in, or soliciting partipiat i on i n, s @mnibaslOrdarZltFiICXiRtat 26725. 0

The Commission has analogously found HfAscripted bl ee

viewers to sere in avoiding an indecency finding. In re Fox Television Stations Inc., 20 F.C.C.R. 4800,

4803918 2005) (r egar darrestgd Developenpdt. sode of 0

124 See, e.g.Monday Night Footba)l20 F.C.C.R. at 5483. The significance of nudity is reirgbrc

by the fact that some of th@eanmi ssi onds denials of indecency compl ai
no nudity was aired.See, e.g.ln re KSAZ(TV) License Inc., 19 F.C.C.R. 15999, 16001 (2004) (finding

fWill and Grace episode featuring a kilsset ween t wo women and a Adry humpo
commi ssion specifically noted t hPAC Coinpldinis20tFIC.CRhar act er s
at 1927 A 9 (A[m]lany of these compl ai nargansiwery ol ved <ch
covered by bedclothes, household objects, or pixilati
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128 See e.g.,Entercom Sacramentd9 F.C.C.R. at 20133n re Citicasters Co., 15, F.C.C.R. 19091
(2000); In re GA-MEX Broadcasting Co., 17 F.C.C.R. 8143 (2002); Tempe Rad®,(KUPDFM), 12
F.C.C.R.21828 (1997nereinafterTempe Radijp EZ New Orleans, Inc. (WEZB(FM)), 12 F.C.C.R. 4147
(1997)

126 SeeWQAM License Limited Partnership, FaC.C.R.22997 { 10, n. 31 (2004) and sources cited

therein;Rubber City Radio Groupl7 F.C.C.R. 1474%2002); GA-MEX Broadcasting Co., 17 F.C.C.R.

8143 (2002) Tempe Radiol2 F.C.C.R. 21,828 (1997).

127 The ® mmi ssi onds WittheutcA Sracenmmade imany mentions of the fact that the

participants in the relevant scene were teenagdfiithout a Trace21 F.C.C.R. at 2735 {1 11,.13ee also

Omnibus Order21 F.C.C.R. at 2680 61 (regarding child masturbation in music videos aiidem

Musicalesprogram); AMFM Radio Licenses LLA8 F.C.C.R. 1991719922at T 13 2003) (interviav

with high school girls regarding sex found indecent). The fact that the description is on radio rather than

television does noseen to matter. For example, the agency found indecent a shock radio program in

which a teenage girl talked about her sexaloits and purportedly rubbed the phone on her private parts.

Infinity Broadcasting Operations, Incl7 F.C.C.R at 10666. But seeBuffy the Vampire Slayerl9

F.C.C.R. at 15998 (although the central character in the shewpsed to be a teenagitie @mmission

concludes that the scene was not fAsufficiently graphi
In sexual exprssion involving teenagers, theromission places greater weight on whether the

depictions dwelled on the sexual and were cleanlgeustandable as such than on whether the depictions

were necessarytothestorBecause fAa child watching the program col

shown in the scene were engaging in sexuwseltheacti viti

Abroadcast dwells on and r eWithaut &TadaceRl IEJRiat2735 t he sexu

2736 1 13, 14, theoenmission made clear that the result would have been the same even if the material

had been neces svarrfthe depictionshhad beein more essentidi to the program, the other

two factors weigh heavily in favor of a finding of patent offensiveness as measured by contemporary

community standards for the broadcast medium, so we would not alter our ultimate oonaiutis

caseo Id. at n. 23.

128 See, e.g.Entercom Kansas City License LLC, FC.C.R.25011 (2004) (finding indecent radio
stationbds Naked Twister contest); Capstar X Limited
F.C.C.R. 496@2004)(hoss fgoadi ngdo couple into discussing sexual

129 See, e.gid. (interviews with porn stars).

130 See, e.g.0Omnibus Order 21 F.C.C.R. at 2671 { 23 (focusing on the fact that a reality show
participant was a porn star).

131 For example, theommission made much of the fact that the actress Nicole Richie was known to

have uttered expletives on camera in previous appear.
in the 2003 Billboard Music Awards Show@mnibus Remand Orde?21 F.C.C.R. a13312 ¥ 33.

132 See alsoSuper Bowl XXXVIII Half Time Show on Reconsideratidh F.C.C.R6662 | 22.

Similarly, the Commission characterized the Golden Globe awards as programming during which children

would be expected to be in the audiencgoldenGlobe Awards Order19 F.C.C.R.at 4979 11 9, 10;

Saving Private Ryani20 F.C.C.R. a#514 § 18. See alscOmnibus Remand Ordeat 1330506 { 18

(stating that the 2003 Billboard Awards show fiwas d
could be expcted to include many children interested in seeing their favorite music stars[;]. ... [ijn this case

a significant portion of the viewing audikCce for th

Chair man Powel | Call s Supeshewls, HEIr fatsisme D&ipdwr ablfeC
Investigation 2004 WL 193086 (Feb. 2, 20045ee als®Omnibus Order21 F.C.C.R. at 2688, 2690 | 93,
99 (finding that the airing of the word fAshito in ve
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would reedlessly offend unsuspecting viewers in their homes on a weekend afternoon, at a time when
children are likely to be in the audience and that this heightened the gravity of the violation).
133 In its decision denyi ng fBaviyprivatd Ryadshecarbnisgitn ABCods ai
emphasized the extent of viewer advisories aired about the m&aeing Private Ryar20 F.C.C.R. at
450811 3, 15.
134 Golden Globe Awardsl9 F.C.C.R.at 4980 and n. 32. Reversing its own Enforcement Bureau,
which haddenied the Golden Globes complaint in part because the utterance was fleeting and isolated
(Compl aints Against Various Broadcast Licensees Regalt
Program,18 F.C.C.R. 19859 (2004)), theromission found irrelevnt t ha't both Bonods t ha
i mage of Janet Jacksonds Idb rSeadstOmnvibesy Remaadk @OrdeBlIme |l y  f | ee
F.C.C.R. at 1330& 2 3 WHIilg, as explained above, Commission dicta and Bul®al decisions issued
before Golden Globhad suggested that expletives had to be repeated to be indewenibelieve that this
guidance was seriously flawed. We thus reaffirm that it was appropriate to disavgw.it. Th-e fleetin
expletive policy had been articulated in cases such as RaCifification Order, 59 F.C.C.2d 892 (1978);
Application of WGBH Educ. Found., 69 F.C.C.2d 1250 § 10(1978); Application of Pacifica Found., 95
F.C.C.2d 750 11 16, 18 (1983); Regents of the Univ. of Cal., 2 F.C.C.R. 2703 3 (1987).

For criticisms of he current FCC approach to indecen@nd the Golden Globes Awards
decisior), see, e.g.Clay CalvertBono, The Culture Wars, and a Profane Decision: The FCC's Reversal of
Course on Indecency Determinations and its New Path on Prof@8tgeATTLE U. L. REV. 61, (2004);
Fairman, supra note 33, at 174050. For a catalogue of difficulties posed by tte mmi ssi onds new
approach, see generally Botein & Adamskipranote 82.
135 The FCC characterized its previous precedent as illogically distinguishingvliee n fAex pl et i ves
and Adescriptions or depictions of sexual or excretort
for an indecency findingOmnibus Remand Ordeat 1330972 5 . Vi ewers fof free tel e
utilizing the public aiwaves should [not] feel ... that they cannot safely allow their families to watch-prime
time brddadcasts. o

136 Fox v. FCG 2007 U.S. App. LEXIS 12868 (2d Cir. June 4, 2007).

187 2001 Policy Statement6 F.C.C.R. at 80623; Omnibus Remand Orde21F.C.C.R. at 1332Y
71 ("to be surethere is no outright news exemption from our indecency rules"

138 Letter to Mr. Peter Brantoi F.C.C.R. 610(1991) See alsdn re Infinity Broadcasting Corp. of

Pennsylvania, 3.E.C.R. 930, 937 n. 31 (1987% fdfindpart andvacated on other grounds sub nohCT

l,852 F.2d 1332D.C.Cir. 1988 not i ng t hat fAcontext will al ways be cr
and . . . the context of a bona fide news program will obviously be different from the caitthasthree
broadcasts now before us, and, t 260l Pdlioy Statement® ul d pr ob
FCCR. at800203 (stating that A e] xplicit |l anguage in the
patently offensiveo).

139 Omribus Remand Order21 F.C.C.R.at 1332728 { 7172 (denying indecency complaint
regarding news farytShovdy i ew i n CBSOs

140 The momentary glimpse of the penis of one of the
of the Peni s-bntdamryvingw as engemesn t in a statiBCO®s mor ni ng
finding of indecency.Young Broadcastindgl9 F.C.C.R. at 1752.

141 Omnibus Remand Orde21 F.C.C.R. at 133273328 { 71. This case involved a complaint that

an interviewee in a CB8Early Showos e g me n t di scussing the previous nig
ASurvivoro had referred to another of the contestant
indecency compl aint about t he mo noaring afifogdayehmsp osur e of
excerpt, not i n gcontaihea tconténtperanesus gouerage of &n important news event.
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Therefore, we must exercise particular caution here as the complaint involves programming that implicates
core First Amendment concerasOmnibus Order21 F.C.C.R. at 2716 { 214.

142 In re Entercom (KNDD) Kansas City License, LLC, 19 F.C.C.R. 25011 (2004), the Enforcement

Bureau found indecent a discussion of whether a penis could be used to pull objects. Although the
defendant madthe claim that the discussion waswsrelated, and although themmission admitted that

the discussion concerned a news item, it nevertheless stated its view that the discussion was not a bona fide
newscast. | n di sti ngui s howmegcuetfdtage fidor thel Rugpeétry sf the Penis morning

news segment, the FCC did not flintedisplayovas natel vi ng i
incidental to the coverage of a news event; rather, it occurred during an interview of performers who appear

nude to manipulate their genitalia, and as the performer stood up to giveamfa demonstration to the

showdés Heosetsin contrast, the progr amodsofna@raliss i s a r e
incidental and easily could evade thetio® of a viewer focused on this effart) Omnibus Order 21

F.C.C.R. at 2717 218. Finally, although thesmmission denied the indecency claim regarding the use of

the word AbkallyShovotstegmée nitn an A dladsiblechanceedzitiontobits CB S 6 s

own pr ogr @mimis Regnmari Ordat 13328 | 72 (emphasis added). The Commission thereby

accepts the task of distinguishing between plausible and implausible broadcaster claims regarding their

news programming. Moreover, Conssioner Adelstein objected to tH@mnibus Remand Ord&rs

treatment of the Early ShoWBurvivori nt er vi ew as news, taking 1issue wit
exceptioni in a segment essentially promoting an entertainment show on.CBS ¢ Jo hBpltEggert on,
Decision on FCC Profanity RevieBROADCASTING & CABLE ONLINE, Nov. 6, 2006,available at
http://www.broadcastingcable.com/article/CA6388805.html | f Commi ssioneins Adel st ei
traction at the Commission, less deference to broadcaster characterizations of their programming as news is

likely.

143 Omnibus Order21 F.CC.R. at 268388 1 7286. The ommission did not discuss the merit of

the programming. Inresponsettch e | i ¢ e n s e e theexpmetivgsunngaestion were aot renfoved

from the program so that the viewpoints of those being interviewed would be accurately réflectedy e

Commi ssion di smi ssed didagrefd] that theiuse cdoch lanmgeageensssnecesgarya n d

to express any particular viewpoint in this caskl. at 2685  77. Theoacmmi ssi on thdtmamy finot e[ d]
of the expletives in the broadcasta not used by blues performers], but L

suggestig that they were not necessary to the expression of the bluesmen subjects of the documentary.

144 Saving Private Rygr20 F.C.C.R. at 450741 (noting that A[i]n connectic
we consider whether the material has any social, scigntifi artistic value, as finding that material has

such value may militate against finding that it was intended to pander, titillate or shock. Of course . . .

merit . . . does not render such materi al per se not
145 In finding that althoughhe expletives infiSaving Private Ryanmet the first and second

components of its indecencynalysis but not the third, theommission emphasized that the movie
irealistically depicts the fierce c¢ombdfinimakerta hat such
convey . .. the extraordinary conditions, o0 that the e
reactionso and that the dialogue dAis integral to th
Saving Private Ryar20 F.C.C.R. at 45143 § 14. Theco mmi ssi on found t hat Al d] el ¢
language or inserting milder language or bleeping sounds into the film would have altered the nature of the

artistic work and diminished the power, realism and immediacy of lmeefkperience for viewers. In

short, the vulgar | angldage here was not gratuitous

146 Theco mmi ssion in 2004 also rejected merit claims wi
and t he tphirga speu siseyad ihgp camaertalled fiTbe LashDaran Sha@pn re Infinity

Radio License, Inc., Licensee of Station WLLD(FM), 19 F.C.C.R. 5022 (2004). Infinity argued that the
concert wa s i a maj or artietiamd an dmantsgioh ttoeld axdt event [
constitutionaly draw a distinction between the concert and other cultural events it might find of greater
cultural or serious merit. ld at 5025 A& 10. I nfini
|l egitimacy of tl1dh at 5024 § 7. Afiersdistmguishing breadcasters from other First
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Amendment speakerg]. at 5025 710, the ommission concluded that even if the work had artistic or
social merit, it would still be considered patently offensive because it was explicit, graphic aateédepe
Id. at 5026 7 11.

Analogously, the current status of sexual innuendo ircthenmi ssi onés i ndecency ana
entirely clear. The&ommission has made clear since 2@@dt the use of innuendo cannot save material
from a finding of indecency stong as the innuendo is not ambiguous and the sexual meaning
unmistakeable See2001 Policy Statementl6 F.C.C.R.at 800204 1Y 912. Nevertheless, numerous
indecency complaints about innuendo or double entendre have been denied in practicenfipaaiec by
more explicit sexual material. W one would suspect thattheenmi ssi ondés tightening of
indecency regime would also entail greater skepticism toward innuendo, conclusions are in fact hard to
draw because few cases of simjpleuendo have been brought. In rejecting several complaints by Parents
Television Council about television programming involving innuendo,ctimmission summarily stated
that the fivague references or i nexe weronotisdficientyx ual or
graphic or explicit and W€ E€omplants |20 CE€RIaL1O381l. dwel | e
See alsoFox Television Stations20 F.C.C.R. 4800 (2005)derying complaint aboutArrested
Developmenepisode featirng r ef er e-mcleisng® HKeomawmse of the ambigui
These cases suggest thatébenmission is continuing to use its traditional innuendo analysis.

«

g
d

However, some recent FCC | anguage maychdauggest a
sexual innuendo or double entendre. With regard to complaints about episodes of the NBC program
fiCoupling avhi ch contained dialogue including fAsustained
double entendre, with sex the constant theme of thg pra m e pi s o d e gnjmjsdiod denieédithe e t he ¢
compl aint s, it said that A[t] he materi al presents a

Station WREGTV, 19 F.C.C.R. 23025, 23027 (2004). The agency focused not on whether the innuendo

itsdf was easy to decipher the previous standard for innuendo analyisib u t on the fact t ha
cumulative effect of such repeated references appear to render the material shocking, titillating, or
pandering to t hdéed Ivisa edspogsiblathalthielanguage ases the sexual context in

the program as a factor in assessing whether the sexual meaning of the innuendo is ambiguous or evident.

A focus on the rest of the program is more likely to lead to findings that the double enteadnaally

decipherably about sex.

147 The ommission was explicitly influenced in its indecency findings, for example, that the Opie &
Anthony program often ran sexual contests for listenehsfinity Broadcasting Operations, Inc18
F.C.C.R. at 1982 1 14.See alsdBill McConnell, Next Time, Your Licens8ROADCASTING & CABLE
ONLINE, Oct 6, 2003 available athttp://www.broadcastingcable.com/article/CA327538.html

148 Super BowIXXXVIII Half Time Show21 F.C.C.R. at 276% 10. The ommission saw Janet
Jacksonods fcost ume reveal o as simply t he patently
performance of Rock Your Body. Even though the chaiggiyy contained no nudity, ghaommission

suggested that its generally risqué character presaggédper Bowl XXXVIII Half Time Show on
Reconsideration21 F.C.C.Rat 6658 11L3.

149 Astheco mmi s si on Thegifénsivie segnient infjuestion did not merely show a fleeting

glimpseo f a womanébés breast, as CBS presents it. Rat het
womanés clothing to reveal her naked breast during e
fgonna have you naked by thke dendtahdpbi asegmsh i 6 Rudhn
facci dent al Thid broadcast thua gresénts a much different case than would, for example, a
broadcast in which a womanés dress strap breaks, ac
seconcdd Super Bowl XXXVIII Half Time Sho&1 F.C.C.R. at 276Y¥13.

150 The Supreme Court has pointed out that the #fAarti
presence of a single explicit scenéAshcroft v. Free Speech Coalitidi35 U.S. 234, 248002). In the

context of obscenity, thelilert est requires that Aredeeming value be
w h o | igk)dcitafion omitted), suggesting that even if an isolated scene in a work is offensive, the whole

will not necessarily & deemed obscendiller v. California, 413 U.S. 15 (1973).
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151 See als®uper Bowl XXXVIII Half Time She@1 F.C.C.R2767 at { 13.

152 Golden Globes Awardd9 F.C.C.R. 4975, 4980 1 1Omnibus Remand Orde21 F.C.C.R. at
1331114 1 3138.
153 Thus, br example, theammission stated that the networks could have foreseen indecent activity
on air in the Nicole Richie cas®mnibus Remand Orde21 F.C.C.R. at 13312, and tBeper Bowkase.
Super Bowl XXXVIII Half Time Show on Reconsiderat&inF.C.CR. at 66606661.
154 The mmmission argues, in i®mnibus Remand Ordethat awards shows are not in fact typically
aired live for parts of the country in different time zones, and that therefore the requirement eflaldiyne
woul d not iln vfea cbtr ofapllcaacsd s at ri sk or i @mpnibgse undue |
Remand Ordeat 13313 1 36.

For other examples of live programming that might have invited FCC indecency enforceseent,
CBS Broadcasting Inc., Opposition to Notice of Apparergbllity for Forfeiture, 4950, Complaints
Against Various Television Licensees Concerning Their February 1, 2004 Broadcast of the Super Bowl,
XXXVIII Halftime Show, File No. EB04-IH-0011 (3d Cir. filed Nov. 5, 2004) (discussing 2004
Democratic National @nhvention, California gubernatorial politics, and presidential scandals).
155 IntheSuperBowc ase, for example, the agency concluded t
mechanism in light of the possibility that indecency might result during thgestige choreography of the
half-time show could be weighed in a liability findinguper Bowl XXXVIII Half Time Sho®l F.C.C.R
at 27692770 1120 (2006) (Al n sum, there was a significant
seekingto push the mvelope and replete with sexual content that performers might depart from script and
staging, and this is particularly true of Jackson and Timberlake given the sepuadbcative nature of
their performance, t he f act ndtthe fatt that it culimmated pithehsmot ed a's
scripted line Apgnmhaoehawnd e tonaudetohtdCBS recognized the
high risk that this broadcast r ai s e0@ Biltbdard@&wards ng i ndec
Order, the ommission chastised Fox for using the same 4il@lay system that had proven inadequate to
edit out Cherdés expletive i Omnibis&kenmandeOvde?d BLG.C.R.atar 6 s awa |
1331213 9 3435.

156 Botein & Adamski,supranote82, at18 (coining the phrase).

157 SeeSuper Bowl XXXVIII Half Time Show on ReconsideratéhF.C.C.Rat 665 XLBSE 15 (i
acted willfully because it consciously and deliberately broadcast the halftime show, whether or not it
intended to broadcast nudityand because it consciously and deliberately failed to take reasonable
precautions to ensure that no actionably indecent material was broadB&salso is vicariously liable for

the willful actions of the performers under the doctrine of respondearisup )id. at 6663 | 23

(respondeat superior theory).

158 For example, in Mile High Staths, 28 F.C.C. 795 (1960),the enmi s si on accepted t he
argument that the indecent material was broadcast by accident and the announcer responsile for th
mistake had been fired and therefore declined to impose sanctions on the liSe@satsdHEINS, supra

note 10, aB2.

159 By contrast, adequate supervision would not have changed the outcomeSimptreBowlcase.

CBS provided evidence that it hagpsised the halfime show performers about its policies, including

policies regarding indecency. Onthe enmi ssi ondés anal ysi s ,abldth@BSwasl v vi abl
installing timedelay mechanisms.

160 Super Bowl XXXVIII Half Time Sho®1 F.C.CRat 2771 A& 22 (fAA contrary re:

broadcast |l icensee to stage a show that Apushes the
knowingly taking the risk that performers will engage in offensive unscripted acts or use offensive
un<gripted language, and then disavow responsiliilitye avi ng no one | egally respons
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See alsocOmnibus Remand Order 21 F. C. C. R. at 13309 A& 25 (fAWe beli
exempti olhatfeod diri sol e ewould gsta matterpof legic iperraitsbroadcasters to air
expletives at all hours of a day so |l ong as they did

161 See, e.g.Omnibus Order 21 F.C.C.R. at2723 (statement of Chairman Kevin J. Martin).
However, there is a question whatliee appearance of an extremely enhanced number of complaints is
due to two factors that might skew our assessmeittiat the FCC has changed its way of accounting for
complaints; and 2that most of the complaints are actually generated by groups asutheParents
Television Council.

162 See, e.g Brief for Amicus Curiae Parents Television Council at 10, Fox Television Stations Inc.

v. FCC, No. 061706 (2d Cir. Dec. 12, 200@)vailable athttp://www.parentstv.org/PTC/fcc/images/PA
38-2ndCirAmicus.Brief.pdf See alsAlessandra Stanlely he TV Wat c h: I t 6-§imea Fact of
Shows Are Getting SexjéM.Y. TIMES, Feb. 5, 2003, at E1 (describing increasing ekpkss of television

programming and study supporting that conclusion).

163 Michael Powell, for example, blamed "competitive presstmesnore programming that tests the

limits of indecency and violence." Michael Powelthairman, Federal Communicat®nCommission,
Remarks alNational Association oBroadcasters Summit dResponsibldProgramming (March 31, 2004),
available athttp://www.fcc.gov/commissioners/previous/poweldsphes.html See alsdBrian Steinberg,
Broadcasters Devise Plans to Placate FG®CaLL St.J, Feb. 23, 2004, at B1.

164 See, e.gQmnibus Order21 F.C.C.R. at2724st at ement of Commér Michael J

165 See, e.9.S. Res. 283, 188Cong. (2003)H.R. Res. 500, 108Cong. (2004). These resolutions
called for stricter enforcement of indecency rul&ee alsBroadcast Decency Enforcement Act, Pub. L.
109235, Sec. 2, 120 Stat. 491 (amending § 503(b) of the Communications Act to authorizeasitific
increased forfiture penalties and indicating@rgressional concern about indecent broadcast programming).
166 As noted above, virtually all the complaints received bydbramission in 2003 were generated
by the Parents Television CouncBrown & Candeubsupranote 11, at 146465 & n. 8 (citing to an FCC
estimate obtained hylediaweelattributing 99.9 percent of indecency complaints in 2003 to the P$&3.
also Calvert,supranote 78, at 788; Michael J. Cohertjave You No Sense of Decency?Examination
of the Effects of Traditional Values and Famiyiented Organizations on Twenrfrst Century
Broadcast Indecency Standar@®® SETONHALL LEGIS J. 113, 12934 (2005).

167 See, e.g.Brown & Candeubsupranote 11, at 1488 (describine F&C6s fl urry of i ndec
enforcement actions in the late 19&G@precipitated by pressure from Morality in Media and the National
Federation of Decengy

168 SeeAlessandra Stanlef;he TV Wat ch: | t 6BmedShowaAre Geting Selxierf e :  Pr i nm
N.Y. TIMES, Feb. 5, 2003, at E1 (describing increasing explicitness of television programming and study
supporting that conclusion).

169 See, e.g Golden Globes19 F.C.C.R. at 4975 § Buper Bowl XXXVIIl Half Time Showl
F.C.C.R. at 2781 (statement ofi&rman Kevin J. Martin).

170 See, e.g.Botein & Adamski, supranote 82, at 1718; John EggertoACLU Rep Calls Smut
Actions fiRidiculous 0 BROADCASTING & CaABLE ONLINE, March 30, 2006, available at
http://www.broadcastingcable.com/article/CA6320491.htanank Rich,The Great Indecency HoaX.Y.
TIMES, Nov. 28, 2004, al; Staff, PTC Drives Spike in Smut GripeBROADCASTING & CABLE, Nov. 14,
2005, at 12.See als;ADAM THIERER, THE PROGRESS ANDFREEDOM FOUNDATION EXAMINING THE F C G 6
COMPLAINT-DRIVEN BROADCAST INDECENCY ENFORCEMENTPROCESS5-9 (November 2005pavailable at
http://www.pff.org Reply Brief of Petitioners CBS Corporation, et al. at 15.8, CBS Corporation v.
FCC, No. 063575 (3d Cir. Jan. 8, 2007); Brief of Amicus Curiae Center for Democracy & Technology and
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Adam Thierer, Senior Fellow with the Progress & Free
Center for Digital Media Frekm at 38, CBS Corporation v. FCC, No. 8575 (3d Cir. Jan. 8, 2007).

There have also been charges that the agency has -aouinieed some complaintsd.

7l See, e.g.Fox Broadcasting Company et al.,, Opposition to Notice of Apparent Liability for

Forfeiture, In re Complaints Against Various Licensees Regarding their Broadcast of the Fox Television

Net wor k Program fAMarried by Ame03iHe0a6@ (Decn 3, 2004),i | 7, 20
available athttp://www.fcc.gov/eb/broadcast/Plead.htnfbee alsacComments of the Center for Creative

Voices in Media at 33, In re Complaints Regarding Various Television Broadacasts Between February 2,

2002 and March 8, 2005 (FCC Sept. 21, 20a8gjlabe athttp://www.fcc.gov/DA061739/ccvm.pdf Cf.

Omnibus Remand Orde2l1 F.C.C.R. at 133289 | 75 (dismissing indecency finding against NYPD Blue

because complaints not made by viewers residinghamkets in which complainedf programs aired

outside of safe harbor).

12 For e x a nspiMaried bly Amedica generatedewer than 160 complaints.Married by

America 19 F.C.C.R. at 20191 | 2.

3 For articles making similar arguments, see, agte 166 supra

4 This is the claim in a law review article by Reed Hundt, former Chairman of the FCC during the
Clinton Administration. Reed HundRegulating Indecency: The Federal Communications Commission's
Threat to the First Amendmer2005DUKE L. AND TECH. REV. 13 (2005).

s Cf.Brown & Candeubsupranot e 11, at 1465 (noting that FCC in
public choice speculation that indecency enforcement is simply a vehicle to allow politicians to further their

own agendas[] 0) .

176 Commi ssioner Copps, for example, has suggested t
broadcaster conducto in order to reduce what they se
See, e.gJohn EggertonCopps:F CC6 s P o w,8ROADBASTNK & CABLE ONLINE, April 16, 2007,

available at http://www.broadcastingcable.com/article/ CA6433742.htddcques Steinberdgye on the

F.C.C., TV and Radio Watch Words.Y. TIMES, May 10, 2004, at AlSeealsoRe mar ks of FCC Co mmbé
Michael J. Copps, NAB Indecency Summit, Washington D.C., March 31, 2@0dilable at
http://hraunfoss.fcc.gov/edogsublic/attachmatch/DO245610A1.pdf In addition, thecommission has

focused on whether chall enged programmi rSgeegyas CcoNnNsi S
Omnibus Remand Ordel F.C.C.R. at 133101 A& 29, 30 (Al n raskesssnentad s e, mor €
contemporary community standards for the broadcast m
practices. ..Taken as a whol e, broadcastersd practices with
harbor reflect their recognitioh h a t ai rWonrgd ot heen-WoRt chee diBf broadcast t el e
generally offensive to the viewing audience and, in the usual case, not consistent with contemporary
community standards for the broadcast medium. 0) .

e A similar effect is whatinothe cont exts (such as the Internet)

r e g ul &athe regolation of speech by private intermediaries. For a discussion of proxy regulation
private regulation by intermediariésin the context of the Internet, see, for exam@eth Kreimer,
Censorship by Proxy: The First Amendment, Internet Intermediaries, and the Problem of the Weakest Link
155U. PA. L. Rev. 11 (2006). Private intermediaries have incentives to-tagulate, suggesting that in an
environment with vague regptory statements and high fines for violations, they are likely to avoid
attempting to make the fine distinctions between patently offensive or socially valuable sexual expression.
Of course, this argument is more powerful with entities, such as c@elators, that operate more
classically as intermediaries than do broadcasters. Nevertheless, especially in light of the attempts,
discussed below, to extend indecency regulation to cable, the structural skews of proxy regulation are worth
noting.
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178 See e.g.,Brian J. RooderNote:Br oadcast I ndecency Regulation in t

Mal functiono: Has the FCC ,G4Foroaam O.Rev. 8B, 889 R@H3) |t s Bri
(noting that Clear Channel Communications, the largest radio chaih, filf |l or i da éshock jocko
Love Sponge and dropped the Howard Stern program from all six of its stations that carried it in 2004). If

the performers are not rehired once the tumult dies down, the firings can have significant format effects. It

could be the end of shock radio on the analog context, parallel to the end of topless radio in the 1970s,

when the FCC decided to move against those programs for indec€eegonderling, 27 R.R. 2d 288,

af f 6d dlindis Citizegna Comm, 515 F.2d 397 (©. Cir. 1974). See alsdHEINS, supranote 10, at

8991

179 John EggertonClear Channel Vows to Wash Out Dirty JodRROADCASTING & CABLE ONLINE,

Feb. 24, 2004 available at http:/Avww.broadcastingcable.com/article/CA386172.htrdbhn Eggerton,

Clear Channel Sues SternBROADCASTING & CABLE ONLINE, July 21, 2004, available at
http://www.broadcastingcable.com/atéiCA386172.html Clear Channel Press Release, Feb. 25, 2004,

available at http://www.clearbannel.com/Radio/PressRelease.aspx?PressReleasel{adt8uncing

termination of Howard Stern Show on Clear Channel statioBge als)AMFM Radio Licensees LLC,

Licensee of Station WWDC(FM) et al., 19 FKedn. C. R. 500
Martin) (Clear Channel Afhas atoladygnta&kemolstepso) o ir

180 Eric A. Taub,As His Sirius Show Begins, Radio Ponders the Stern ENe¥t TIMES, Jan. 9,
2006, at C3.

181 See, e.g.Steve McClellanBleepinator Ayone? BROADCASTING & CABLE ONLINE, April 26,
2004 available athttp://www.broadcastingcable.com/article/CA412624.hitdlison RomanoBroadcast
Decency Bill: Pro or Con? BROADCASTNG & CABLE ONLINE, June 19, 2006,available at
http://www.broadcastingcable.com/article/CA6344827.HichN TV equipped all stations with capacity to
block out live programming).

182 There are also general statements by industry participants that reflect excessive caution regarding

indecency. See, e.g.Steinbergsupranote 176 (quoting Chairman of Emmis Communications); Deborah
Potter,Indecent OversighiAM. JOURN. REV., Aug-Sept.2004, at 80 (quoting KTLA News Director).

183 Brief of Petitioner CBS Broadcasting Inc. at-89, Fox Television Stations, Inc. v. FCC,-06
1760ag (2d Cir. Nov. 22, 2006).

184 See, e.g.Brian J. Rooder, NoteBroadcast Indecency Regulation in the Eratoh e fiWar dr obe
Mal functiono: Has t h dts Bfitth€s 746HorRDWAM L. Rev0871B89¢P1 (R0D5).

Ironically, ABC had previously aired unedited versions of the World War Il movie in 2001 and 2002
without incident.

185 d. at 88889.
186 Paige Albiniak, Soaps on the Rope, Daytinfeels FCC Hear and Cools Down Its Act,
BROADCASTING & CABLE ONLINE, April 12, 2004, available at
http://www.broadcastingcable.com/article/ CA4096 T@h

187 Joel Topcik, Flash! Victory for Decency Crusaders?Not so FaBROADCASTING & CABLE

ONLINE, April 3, 2006,available athttp://www.broadcastingcable.com/article/CA6321274.htn8@e also

John EggertonF CC6s Ful | F r o n BR@aADCAFNISGS&AGABLE ONONE, Marth 20, 2006,

available athttp://www.broadcastingcable.com/article/CA6317038.httnli wr i t er s and show cre
the document [FCC decision] has already beiguchill their appetite for edgier fare. . . . Reality producer

Mar k Burnett . . . has decided not to try to push the
| ve been cutting with that in mind. o060).
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188 Jim Benson,Boctro Blasts Indecery Rulings BROADCASTING & CABLE ONLINE, March 20,

2006, available at http://www.broadcastingcable.com/article/CA6317022.h{quioting Steven Bochco,
producer of programs such @sYPD Blue 0 fiL.A. Lawo andfiHill St. Blue).

189 See, e.g.Steinbergsupranote 176. PBS station WGBH edited cleavage out of its documentary

on Emma Goldman. Lisa de Mora&sien Buttoneddown PBS Gets Caught in the Wring@fAsH. POsST,

March 11, 2004 a€7. Expletives were edited out of a documentary on the work of the poet Piri Thomas

even though they appeared in the pae®gePetition for Reconsideration on behalf of ACLU et al. at 20,

In re Complaints Against Various Broadcast Licensees Regarding il r Airing of the AGol
Awar dso Progr am, -031H011@ (filedo April ELB, 2004), available at
http://www.aclu.org/FileBDFs/reconsideration.pdf

190 Steinbergsupranote 176.

101 John EggertonRegulatory Rush HourBROADCASTING & CABLE ONLINE, June 19, 2006,

available athttp://www.broadcastingcabm/article/CA6344828.html

192 Comments of Public Broadcasters on Petitions for Reconsideratmrinde Complaints Against

Various Broadcast Licensees Regarding their Airing o
ED-03-1H-0110 (May 4, 2004).Each public television station was given the option of airing an edited or

unedited version of A Company of Soldiers, a Frontline film on soldiers serving in Iraq. Louis Whgy,
OFrontlinebd U s ,eRRoABASTNG & &£mBEU@NGNE, Feb. 28, 20D, available at
http://www.broadcastingcable.com/article/CA506958.html

193 Petition for Reconsideration on behalf of ACLU et al. at 19, In re Complaints Against Various

BroadcastLiensees Regarding Their Airing of thB1IH Gol den Gl
0110 (filed April 19, 2004)available at http://www.aclu.org/FilesPDFs/reconsideration.pdSee also

Mark Brown,No Evi | : Broadcast Wor ds, Acti ons, REKkyi r Ef fort
MOUNTAIN NEws, March 27, 2004, at 1D; Jacques Steinbstgpranote 176 (describing the elimination
fromradi o station playlists of classic rocikBistomlgss bwch

the Rolling Stones).

104 Steinbergsupranote 176.

195 Fox Entertainment Group, NBC Universal Inc., Viacom Inc., Joint Petition for a Stay at 14, In re

Conpl ai nts Against Various Broadcast Licensees Regardi
Program, File No. E®3-IH-0110 (June 18, 2004) [hereinaftimint Petitior] See alsdllison Romano,

Reporting Live. Very Carefully. BROADCASTING & CABLE ONLINE, July 4, 2005, available at
http://www.broadcastingcable.com/article/CA623019.ht(describing, inter alia, effect of indecency

rulings on live local news coverage).

196 Deborah Btter,Indecent OversighAM. JOURN. REV., Aug-Sept. 2004, at 80.
197 Brief of Former FCC Officials as Amici Curiae in Support of Petitioners and In Support of a
Declaration that Indecency Enforcement Violates the First Amendment at 16, Fox Telewsions3nc.

v. FCC, No. 061760Gag (2d Cir. Nov. 29, 2006).

198 Shelly Branch and Joe Flintjmited Brands Decides to Cancel Lingerie TV ShéwaLL. ST. J.,
April 12, 2004, at B2. This was apparently unprecedented for the Oscars show. Katherine A.THalow
Big Chill? Congress and the FCC Crack Down on IndeceB2yComm. LAW. 1 (2004). See alsdteve
McClellan, Bleepinator Anyone? BROADCASTING & CABLE ONLINE, April 26, 2004, available at
http://www.broadcastingcable.com/article/CA412624.htAllison RomanoBroadcastDecency Bill: Pro
or Con? BROADCASTING &  CABLE ONLINE, June 19, 2006, available at
http://www.broadcastingcable.com/article/CA6344827.h{biN TV equipped all stations with capacity to
block out live programming.).
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199 Branch & Flint,supranote 198; Staff, EditoriaPay for Play BROADCASTING & CABLE ONLINE,

Nov. 29, 2004available athttp://www.broadcastingcable.com/article/CA483385.html

200

SeeSteinbergsupranot e 176 (describing the Adumpd button a
to technicians notto resisttier ge t o use it : AYou wil/| never be criti
not have needed to be dumped. But God forbid we miss:s

The ommission recognizes but rejects this argument. InOitsnibus Remand Ordeifor
example, he agency argues that some degree of-cselfnsor ship i s fiinevitabl e an
undesirabl e, so | ong as Onmibus Remand Otdatrl3Ba4r B8 (citatiors avai | ab
omitted) . It concl udes {zdabus brdadcasi dtandargs cesdoyele imhyi t vy t ha
Adumpd materi al that is not actionably indecent dur.i
out weigh the compelling interest ldn preventing patent

201 It should also be notethat signal delay devices are expensseePotter,supranote 182) and can

require additional monitoring personnel. This can constitute a significant expenditure, particularly for
smaller broadcasters (especially radio stations). These expensesasarded if the station simply steers
very clear of the forbidden zorieavoiding live programming and lessnservative fare.

202 There are news reports of program producers complaining of pressure from standards and

practices departmentsSee, e.g.Bensn, supra note 188; John Eggertof,CC Mulls Next Move on

Indecency  June 11, 2007, BROADCASTING & CaBLE  ONLINE, available at
http://www.broadcastingcable.com/article/CA6450561.hthnl addition, the recent indecency settlements

with major broadcasters require compliance trainir®geJohn Eggertols CC t o CBS: Trsdey Doesnét
Airing Violate Consent Decree?BROADCASTING & CABLE ONLINE, June 27, 2007 available at
http://www.broadcastingcable.com/article/CA6456057.htn8ee generallydonathan RintelsBig Chill:

How the FCCOs Il ndecency Decisions Stifle Free Expr e
Ame i c a 6 s , AppendixdorBeehfor Intervenor Center for Creative Voices in Media aB46, Fox

Television Stations, Inc. v. FCC, No. -Q860AG (2d Cir. Nov. 22, 2006) (describing chilling effect

experienced by specific members of the organization).

203 Reed HundtRegulating Indecency: The Federal Communications Commission's Threat to the

First Amendment2005DUKE L. AND TECH. Rev. 13 (2005)( fiHe federal government has, wittingly or
not, obtained and exercidgsanctions that can be used to enagarcooperation between private means of
publishing information and the political purposes of governrent.

204 Decency in Broadcasting, Cable, and Other Media: Hearing Before the Comm. on Commerce,
Science and Transportation, f0€ong. 531 (2006). Seealso John M. Higgins,The Economics of
Indecency BROADCASTING & CABLE ONLINE, Dec. 12, 2005, available at
http://www.broadcastingcable.com/article/CA6290435.htainy Schatz & Joe Kit, Under Pressure,
Cable Offers Family Package#/aLL St.J, Dec. 13, 2005, at B1.

205 In addition to antindecency groupsi-CC Chairman Kevin Martin has argued that consumers

should not have to purchase their cable programming in a bundled fastdshand be able to choote

ila | ai teeaxclanhnel®Hto which they wishdabscribe See, e.gRemarks of FCC Chairman Kevin J.
Martin, National Cable & Telecommunications Association, Las Vegas, NV, May 7, 2007 (as prepared for
delivery), available at http://hraunfoss.fcc.gov/edocs_public/attachmatch/EX32897A1.pdf  In his
testimony before Congress in 2005, Commissioner Martin stated that he believethtbata pricing was
economically feasible for cable companies, and that an FCC Report arguing otherwise that had been
produced under the Powell administration was flawed in its conclusions. John M. Higgins & P.J.
Bednarski,Congress and the FCC Turn Up the HeBROADCASTING & CABLE ONLINE, Dec. 5, 2005,
available athttp://www.broadcastingcable.com/article/CA6288804.htrilhe FCC issued a 2006 report
supporting the viability of da-cartepricing and detailing the flaws in the previous repdftrther Report

on the Packaging and Sale of Video Programming Servs. to the Public,- 80702006 WL 305873 (Feb.

9, 2006)[hereinafter2006 FCCA-la-carte Repoijt
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206

See, e.g.Various Complai t s Regarding CNNOGs Airing of t he 2
Convention, 20 F.C.C.R. 6070 (2005)it he Commi ssi on has indicated that [
and profanity on cabl e a;Valous GompldintsiAdaiest theable/Satelliiept i on s e |

Tel evision Program fANi p/ Tuc kthedCorin@issidh .hd .inGicated tha#it2 5 5 , 425
does not regulate cable indecency or indecency on satellite subscription servicégoledt Jrelevision

Programming and Its Impact on i@hen, Notice of Inquiry, 19 E.C.R. 14394, 14403 { 21 (2004)

Applications for Consent to the Transfer of Control of Licenses from Comcast Corporation and AT&T

Corp., Transferors, to AT&T Comcast Corporation, Transfefee,F.C.C.R. 23246, 23328, (2®)

(subsequent history omitted).

207 Writers Guild of America, West Inc. v. Amer. Broadcasting 629, F.2d 355 (9 Cir. 1979).
208 Naturally, we cannot predict precisely how this will cut. Will the fiemily-viewing tiers be

freed to provide even merracy programming because the existence of the safe zone will defang critics?

Will that put even more pressure on the rationale for regulating broadcast indecency? Or will the private
parties effect t he Commi ssi on 6 sing aprdggeammiggi redglighp ol i cy o
district?

209 See, e.gJeff LeedsScrambling to Fill A Vacancy After Steid.Y. TIMES, Oct. 6, 2005, at E6.

210 See§ VI.B. infra.
211 SeeStuart Minor BenjaminEval uating the Federal Comrhuni cati on
Tel evision Ownership Cap: What 6s B,adbWM.& MARBE.oadcastin
REv. 439 (2004).

212 FCC v. Pacifica438 U.S. at 775 (Brennan, J. dissenting).
213 In the 1960s, for example, Pacifica Foundation stations were targetedoimg FCC
commissioners because of their liberal vie®se, e.g.Pacifica Found., 36 F.C.C. 147 (1964) (granting
renewal after inquiring into possible Communist affiliation§utside the specific indecency context, the

Ni xon Admi ni sa usaits broaddast licenses agaisttthe Washington Post has been well
documented. See, e.g.FRED W. FRIENDLY, THE GooD GuUYS, THE BAD GuYs, AND THE FIRST
AMENDMENT: FREE SPEECHVS. FAIRNESSIN BROADCASTING (1976) POWE, supranote 10, at 12141.

214 Cf.Fairmansupran ot e 3 3, ard tabthorddvds the RGCig final conclusion that Bono's

single use of the phrase.®dpeally fucking brillianto i

215 Brown & Candeubsupranote 11, at 1464See alscCandeubsupranote 15, at 921 (2005).
216 Omnibus Order21 F.C.C.R. 2664 (2006).

27 Fox Television Stations, Inc. et al. v. FCC, No-I®0AG (2d Cir. filed April 13, 2006),
remanded and partially stayedept. 7, 2006. Similarly, ABC Television Network and Hear8rgyle
Television, Incfiled a petition for review with the United States Court of Appeals for the D.C. Circuit, and
that petition was subsequently transferred to the Second Circuit and consolidated with the Fox and CBS
petition. The ABC Television Affiliates Association wagnmitted to intervene in the case as wellee
Omnibus Remand OrdeR1 F.C.C.R. at 13301 8. In addition, NBC Universal, Inc., NBC Telemundo
License Co., NBC Television Affiliates, FBC Television Affiliates Association, CBS Television Network
Affiliat es Association, and the Center for Creative Community, Inc. were also permitted to intervene in the
case by the Second Circuid. at 13301 note 19.

On July 5, 2006, the FCC asked the Second Circuit to remand the case for 60 days in order to
allow for further briefing to and consideration by the Commission of part oOimmibus Order The
Second Circuit granted the Commi ssionds motion and s
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of a further final or appealable order of the FCC followingrsturther consideration as the FCC may deem
appropriate i n $eb@mniltus Remanch Otdean 18302 §T 910 and n. 22. On
November 6, 2006, the Commission releaseddhmibus Remand Ordein which it replaced II1.B of the
Omnibus Ordein its entirety. Omnibus Remand Orde2l1 F.C.C.R. at 13300. However, although the
Commission vacated Section 111.B of temnibus Orderand reversed its findings of indecency regarding
The Early ShovandNYPD Blug it did not modify its new indecenaggime,inter alia, with respect to the
fleeting expletives found indecent in tB®lden Globeslecision.

218 CBS Corporation et al. v. FC@yo. 063575 Bd Cir. filed Dec. 22, 2006).A recent news report

suggests that a decision in the Super Bowl dsrild not be expected before the end of 2007, at the

earliest. John Eggertod,anet Jackson Deci si on ,BNOADGAITINGRCCrBeE Bef or e L
ONLINE, May 21, 2007,available at http://www.broadcastingcable.com/article/CA6445148.ht@ral

argument was heard in the Fox challenge in December 2006, #rithe Ci r cui t 6s deci si on i s
Id.

219 Fox v. FCG 2007 U.S.App. LEXIS 12868 (2d CifJune 4, 2007)

220 Id

221 5 U.S.C. § 706(2)(A).

222 Fox v. FCG 2007 U.S. App. LEXIS 12868 at *36 (2d Cir. June 4, 200)d Circuit precedent
established that Aithe agency must explain why the or
| onger di s phoysifittiheeoneawnd uw e ef fectuates theldstatute a
at *36-37 (citation omitted).

223 Rejecting the proposition that it could only address the narrow question on appeal of whether the
Fox broadcasts of the Billboard Musigwards shows were indecent and/or profane, the court first
expressed its intention to analyze theamge in the fleetingxpletives policy as a whole because
adjudication could not properly be used to insulate a generic standard from judicial feeiew.FCC,

2007 U.S. App. LEXIS 12868 at *230.

224 iThus, the record simply does not support the po
based on its concern with the publicbés mere exposure
theory,the e f or e, fails to provide the reasoned explanatic

establ i s h eFbx vpHRCE 20@7dJeSnApp. BEXIS 12868 at *43 (footnote omitted).

22 Id. at *45.

226 d. at *47.

a2 d. at *47-8.

228 d. at *46.

229 d. at *51.

230 d. at *52.

28 d. at *69.

23 Id. at *289.

233 It issued the dicta because dicta fcan help clar]

reach sensible, wetkasoned results.. help lawyers and society to predich e f ut ur e course of t
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r ul i gas*53n. 12 quotingPierre N. LevalJudging Under the Constitution: Dicta About Dic&il
N.Y.U. L. REV. 1249,1253(2006). This citation is particularly ironic, as Judge Leval, the author of the
guoted aticle, was the dissenting judge in thex v. FCCcase itself.

234 d. at *54.

2% Id. at *55.

236 Id. at *57 (citation omitted).

27 Id. at *90 n. 19 (Leval, J. dissenting).
238 Id. at *79-80 (Leval, J. dissenting).

20 Id. at*82-83.

240 Id.at *83.
241 Id. at *84-85.
242 Id. at*87.

243 Id. at*89.

244 Id. The dissent explicitly refused to consider the
would be an indecency violation, opining, however, that the justification for such a finding must be based
noton harm to children, butIldan fF8B8®ncmer nl 8f.or fgwhoedn nbahnen

exercised only to protect polite manners and not by reason of risk of harm, | question whether it can survive
scr utld at¥89.0

248 Id. at *29.
246 Id. at *30.

247 Id. at *69-70.

248 Id. at *55, *57.
249 Id. at *62.
250 |d

21 FCC News Releas&tatement of FCC Chairman Kevin Martin off Zircuit Court of Appeals

Indecency Decisign ,June 4, 2007, pg. 1, available at
http://hraunfoss.fcc.gov/edocs public/attachmatch/ERIG602A1.pdf

252 | d

23 FCC News ReleaseCommissioner Copps Disappointed in Court Decision on Indecency

Complaints June 4, 2007, available at http://hraunfoss.fcc.gov/edocs public/attachmatch/BOC
273599A1.pdf

254

See, e.g.John Eggertor-CC Takes A Pass On Fullourt Profanity AppealBROADCASTING &
CABLE ONLINE, July 30, 2007 available athttp://www.broadcastingcable.com/article/CA6463857.html
The ommission had 45 days from the date of the decision to file for rehearibgn¢ and has 9@ays to
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seekcertiorari. Some commeatas argue that certiorari would not likely be granted by the Supreme Court
because of the narrow statutory ground odee,éd@ci sion b¢
Cheryl Bolen, FCC Has Hard Chaies to Make In Responding to Indecency RuliBNA
Telecommunications Monitor, June 7, 2007, available at
http://pubs.bna.com/ip/bna/tcm.nsf/eh/A0B4Q3G7B6hn Eggertork,CC Mulls Next Moven Indecency

BROADCASTING& CABLE ONLINE, June 11, 2007, at 3.

25 SeeRemarks by FCC Chairman Kevin J. Martin, Providing More Tools for Parents, U.S. Capitol,

June 14, 2007, pg. Ayailable athttp://www.fcc.gov/Daily Releases/Daily Business/2007/db0614/DOC

274169A1.pdf See alsoProtecting Children From Indecent Programming Act, S. 1780" Ténhg.

(2007), available at http://www.thomas.gov/cgi
bin/bdquery/D?d110:27:./temp/~bdIPiS: @ @ @L&summ2=m&|/bss/d110query.htndohn  Eggerton,

Violence Bill Still on Drawing BoardBROADCASTING & CABLE ONLINE, Aug. 3, 2007,available at
http://www.broadcastingcable.com/article/CA6465483.hitRCC News Releas®ressStatement by FCC

Chairman Kevin J. Martinren PremabadetedPrPtegtiammi €
CommitteeJuly 19, 2007available at http://www.fcc.gov/commissioners/martin/statements2007.html

26 Jonathan Weinberdgroadcasing and Speect81CAL. L. REv. 1101, 1003 (1993)See alsdreno

v. ACLU 521 US. 844, 868(1997)( not i ng t hat some of the Courtds ca:
justifications for regul ation of br oa)d cSamsetFirsme di a t ha
Amendment theorists, however, have questioned whether even the print paradigm is as hostile-to speech
expansive governmental regulation as was previously thoBg#, e.g.C. Edwin BakerMedia Structure,

Ownership Policy, and the Firskmendment78 S. CAL. L. Rev. 733 (2005); C. Edwin BakeMedia

Concentration: Giving Up On Democracy®4 FLA. L. REv. 839 (2002).

27 See, e.g.Christopher YooThe Rise and Demise of the Technol8ggcific Approach to the First
Amendment91 Geo. L.J. 245 (2003).

28 See, e.gWithoutaTrace 21 F. C. C. Enforcament BfTh8 BrovigibnSrestricting the
broadcast of indecent, obscene, or profane materi al i
responsibility over broadcast iacand television operations. At the same time, however, the Commission

must be mindful of the First Amendment to the United States Constitution and section 326 of the Act,

which prohibit the Commission from censoring program material or interferinglwitho adcast er s6 f r
speech rightsAs such, in making indecency determinations, the Commission proceeds cautiously and with
appropriate restrainit.) .

29 2001 Policy Statement16 F.C.C.Rat 8000 14 (citing to 438 US. at 732). See alsdBrief of
Fedeal Communications Commission, Fox Television Stations, Inc. v. FCC, Nb788ag (2d Cir. Dec.
6, 2006)available athttp://hraunfoss.fcc.gov/edocs_public/attachmatch/EXB8846A1.pdf

260 Action for Childrenos 857 &.dear 13389:AArct v on FEGTr ( 8BT I d ) e
Television v. FCC (ACT J®32 F.2d at 1508 ct i on f or Chi |l dr endé s58TF&8d evi si on

at 659.. Seealso Super Bowl XXXVIII dIf Time Show21 F.C.C.R. at 2776 §1; Super Bowl XXXVIII

Half Time Show on Reconsideratjdl F.C.C.Rat6666 { 34 (citing tACT cases). As will be discussed

bel ow, however, this was grounded at luelad beeni n part
decided by the Supreme CourtRacifica

201 For example, theanmission relies on the fact that although $wwreme Court struck down an
indecency standard for the IntermeReno v. ACLU521 US. 844 (1997)j t n e v edidndt quésens s
the constitutionality of our broadcast indecency standa2801 Policy Statement6 F.C.C.Rat 8000 4.

See als@uper Bowl XXXVIII Half Time Show on ReconsiderattinF.C.C.R. at 6666 1 33.

262 Brief of Federal Communications Commission at888 Fox Television Stations Inc. v. FCC-06
1760ag (2d Cir. Dec. 6, 2006available at http://hraunfoss.fcc.gov/edocs public/attachmatch/BOC

268846A1.pdf
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263 ACT |, 852 F.2d at 1h8r8d the thepis that only the seven dirty words are properly
designated indecent . some more expansive definition must be attempted. The FCC rationally determined

that its former policy could yield anomalous, even arbitrary, resultsThe di ffi cul ty, or A
di scomfort,d we conclude, i s not the absence of Ar e
Al v] agueness ... indpreoaitani theomubfed)t. matter. o

264 That is at | east sposipnsinthéACTcdses. Tthéned nCaijrocruiittydds di ct u

Fox v. FCG however, takes the contrary viewkox v. FCG 2007 U.S. App. LEXIS 12868 at *53.

265 See, e.gSable. v. FCC492 U.S. at 130.31.

266 The Court inRenodistinguished the regulatioof the Internet at issue there frétacifica, which

involved anagency that had long regulated radio statidReno v. ACLU521 US. at 866877. InDenver

Areaas well, Justice Breyer focused on the fact that broadcasting had been subjectedthy adgimge of

regulation historically. Denver Area Educational Telecommunications Consortium v. FCC, 518 U.S. 727

(1996) [hereinafteDenver Area v. FCIC

267 See, e.g.Ashcroft v. American Civil Liberties Union, 535 U.S. 5@%5 (2002) and cases dite

therein [hereinafteAshcroft v. ACLU

268 PacificaFound. v. FCC, 556 F.2d 9, 34 (D.C. Cir. 1977) (Leventhal, J. dissentireg)y 43&1U.S.

726(1978).

269 In fact, the D.C. Circuit stated its view that it was not free to opine on the definitiodedéncy,

because the Supreme Court had previously accepted that definition Patifeca case. Action for

Chil drends Tel ev853HK.20a01339.. FCC (ACT 1)

270 The Court inRenq for example, found distinguishing the fact that Baeificaordertargeted a

specific broadcast and involved an agency that had long regulated radio stegmasv. ACLU521 U.S.

at 867.

2n FCC v. Pacifica438 U.S. at 7423.

22 Sable v. FCC492 U.S. at 127 (characteriziRgcificaholding); FCC v. Pacifica438 U.S. at 750

(Al't is appropriate ... to emphasize the narrowness ¢
2 FCC v. Pacifica438 U.S. at 756 (Powell, J. concurring).

274 il T]he Commi ssion may be expected Idat7flrndiceed caut

(Powdl, J. concurring).See als®ACT |, 852 F.2d 1332, at 1340 n. 14.

21 Fox v. FCG 2007 U.S. App. LEXIS 12868 at *55.

276 In 1976, the FCC itself recommended to Congress

1464. 122 Cong. Rec. 33359, 3338

2r Golden Globe Awardsl9 F.C.C.R.at 4981.See alscOmnibus Remand Orde2l1 F.C.C.R. at
1331415, 13325261 40, 65.

278 The majority makes this point Fox v. FCG 2007 U.S. App. LEXIS 12868 at *69.

219 Vague restrictions on expression are coustihally suspect because they do not give adequate
guidance to those who are subject to restriction and can therefore lead to an impermissibly chilling effect

on speech because uncertain speakeSpaserw.iRatl, 3675t eer f ar
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u. S. 513, 526 (1958)) and restri ctBadgditeiBullitt87% pr essi on

U.S. 360, 372 (1964)). In addition, vague standards give too much discretion to government officials to
censor speech they find uncongéni&imilarly, the First Amendment overbreadth doctrine will apply to

prohibit regulations that capture more than regulable expression in their net. The government cannot ban

even unprotected speech i f a sub s thiatedtor chilled in the u nt
p r o c Ashcsoft w. Free Speech Coalitids85 U.S. 234, 255 (2002).

280

indiscernible, inconsistent, and consequently, unconstitudid | y VexgruRCC @007 U.S. App.
LEXIS 12868 at *55 In support of this view, the majority relied on the fact that despite iteuddion
Aithat all var i aardpssumptively indecehkt &nd profaihe, epeated usk ofvloodsin
6Savi ng P rforexarhpke, wBsynaither indecent nor profane. And while meltpkurrences of
expl et BaviagsPrivate Rgtn 6 was [ s i c ]. a sigle ocgurremde wifudkingdis the
Gol den Gl ob eshofkingandigtaitons.s .dd.at32. 0
281 See, e.g.Fairman,supranote 33. In addition to the apparent inconsistency of making exceptions
to the uses of terms such as #f uc kiBaviagrPdvaté Ryhd, t 0
the majority inFox v. FCCpointed to other examples of apparent FCC inconsistency in application of its
indecency rules:
fiAlthough the Commission has declared Parental ratings and adsigeere important in finding
6Savi ng Prnotyatdntty ofRnsimenudder cemtporary community standards, but
irrelevant in evaluating a rape scene in another fictional movie, The use of numerous
expl etives afistiomalimovieatput avdr,Obut bazasional expletives spoken by real

musicians were indeceathd pr of ane because the educational

have been fulfilled and all viewpoints expressed without the repeated broadcast of expletives. ..

As the majority pointed out in dictum iRox v. FCC ithe FCCb6s indecency

es

pul

T h e-w 6 Bahdhe Early Show was not indecent hecae it was i rbomafide cont ext

news i nt ethereiisenavquibightnewts exémption from our indecency rule$.a . .
Fox v. FCC 2007 U.S. App. LEXIS 12868 at *556 (citations omitted). ThEox majority made these
observations i n suppor hdecerfcy testisincahsistent amd urtcdnstitutiortally e
vague. Id. at*55.
282 Justi ce Br e nPadfinadvas gmiunded @nrihe concern that in attempting to apply the
standpoint of the average lagicast viewer or listener, theramission would bergyaging in regulation that

privileges certain kinds of mainstream cultural norms without even considering the existence of alternative
expressive communitie=CC v. Pacifica438 U.S. at 7667. While theco mmi ssi onds recent

overall, do notappear to target nemainstream speech, they can dd®racterized asirning regulatory
efforts toward halting the mainstreaming of expression previously unacceptable in mainstream public
discourse.

283 Fox v. FCG 2007 U.S. App. LEXIS 12868 at *58.

284 See Botein & Adamski,supranote 82, at 2480.
285 For example, in finding indecency in a CB®ithout a Tracé episodedepicting a teenage orgy,
theommi ssi on expl ai ned Asfosthe thedsdfactornwe fingl that the cbroplaibedl w s :
matrial is pandering, titillating, and shocking to the audience. The explicit and lengthy nature of the
depictions of sexual activity, including apparent intercourse, goes well beyond what the story line could
reasonably be said to requiré/ithout a Trace21 F.C.C.R. at 2737 { 15.

286 Action for Childrenos ,B&F.8dvat 68586n(199) (WHICT ( ACT

dissenting).

287 In the copyright context, it was made clear and in opinion by Oliver Wendell Holmes in the late
19th century that thgovernment should not be placed in the position of distinguishing between different

types of speech as to the level of their artistic charaddeistein v. Donaldson Lithographing Co., 188
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