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Introduction 

 

The goal of this First Report is to describe the history of the Federal 

Communications Commissionôs regulation of broadcast indecency and the agencyôs 

decision in recent years to take a much more active stance toward such regulation.  This 

development arguably has spawned two reactions that pull in strikingly different 

directions.  On the one hand, it has given renewed salience to arguments that indecency 

regulation of broadcast channels should be deemed unconstitutional.   At the same time, 

the FCCôs willingness to take a more activist regulatory position in this area may have 

also encouraged some to press for expansion of the commissionôs indecency regime to 

include cable and satellite as well as broadcasting, and to serve as a model for the 

regulation of televised violence as well.  Thus, the commissionôs renewed emphasis on 

indecency after a period of relative quiescence may have the effect of triggering a debate 

on more sweeping and fundamental questions than merely whether a womanôs bare back 

can be shown on television during times when children may be in the audience. 

 

Executive summary 

 

The Federal Communications Commission has the statutory authority under 18 

U.S.C. § 1464 to regulate the broadcast of obscene, indecent or profane material.  

Pursuant to that authority, it has defined broadcast indecency (in what it calls its 

ñgenericò definition) as ñmaterial that, in context, depicts or describes sexual or excretory 

activities or organs in terms patently offensive as measured by contemporary community 
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standards for the broadcast medium.ò
1
  Unlike obscene material, which can be banned 

completely from the airwaves, expression fitting the commissionôs definition of 

indecency must be ñchanneledò to late-night hours (currently 10 p.m. to 6:00 a.m.).   

 

The Supreme Court narrowly upheld the agencyôs right to channel indecency 

against First Amendment challenge in FCC v. Pacifica
2
 in 1978.  Thereafter, for 10 years, 

the commission chose to use its regulatory power simply to focus on broadcast uses of 

the ñseven dirty wordsò identified in Pacifica.   When it decided to expand its regulatory 

footprint beyond those words in the late 1980s, the agency indicated that it would 

nevertheless wield its regulatory power with restraint.  The commissionôs ñsend a 

messageò cases of that period put broadcasters on notice that crass shock-jocks, 

boundary-crossing college radio stations, and programs targeting particular groups (such 

as gay men)  could all be found to have aired actionable indecency even if they did not 

use any of the forbidden words.  Yet the U.S. Court of Appeals for the D.C. Circuitôs 

approval, in the ACT v. FCC 
3
 cases, of the FCCôs revised approach to indecency in the 

1980s seemed to hinge on the agencyôs continuing regulatory restraint. 

 

Thus, the commissionôs cases made it a point to reassure broadcasters that fleeting 

sexual references or depictions would not likely be problematic, that at least some 

innuendo and double entendre could pass muster, that merit was an important aspect of 

indecency analysis, and that complainants would have to provide evidentiary support to 

trigger serious commission review of indecency claims.  Although several radio station 

programs were swept into the net of indecency regulation under those rules in the 
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following decade, television programming escaped regulation.  And despite more-

stringent FCC language about indecency, programming with sexual themes and 

references continued to flourish both in shock radio and increasingly on mainstream 

television. 

 

The commissionôs approach to indecency changed radically in 2003.  The 

agencyôs recent decisions ï in cases such as Janet Jacksonôs breast-revealing ñwardrobe 

malfunctionò during CBSôs Super Bowl XXXVIII half-time show, Bonoôs expletive-

accompanied ñthank youò for his Golden Globe award, salacious scenes of simulated sex 

in Married by America and Without A Trace, and vulgar banter in several shock 

radio/morning ñzooò radio programs ï reflect a significant shift in the commissionôs 

indecency regime today.   

 

The most obvious change is the FCCôs imposition of large fines (called 

ñforfeituresò) for indecency broadcast outside the nighttime safe harbor.  Even before 

Congressô recent approval of extensively increased forfeiture authority by statute, the 

agency had begun imposing high fines under its old rules by assessing them on a ñper 

utteranceò basis and charging network affiliates as well as the networks themselves for 

indecency in network programming.  The increases in fines were designed to address the 

apparently unanimous commission view that broadcasters, instead of being deterred from 

airing indecency, had absorbed their prior indecency forfeitures merely as minor costs of 

doing business.   
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Increased forfeitures were accompanied by additional significant changes both in 

procedure and substance.  Procedural changes included revisions to the complaint process 

that greatly ease the complainantsô burdens.  Substantive changes included the 

development (despite the commissionôs talk of context) of what appeared to be categories 

of ñper se indecencyò ï including even fleeting references to expletives such as what the 

commission euphemistically calls ñthe F-Wordò and the ñS-Word.ò  It did not weigh in 

the broadcastersô favor that the challenged programming was presented live and the 

indecency was unscripted, unexpected, or accidental.  The recent cases also cast doubt on 

the decisive significance of merit.  Moreover, the commission began explicitly to 

consider the risqué character of the overall program in determining whether the 

challenged material was patently offensive, turning its analysis of the expressive context 

of indecency into a sword rather than an exculpatory shield.  In addition, after 40 years, 

the commission found broadcasters liable for airing not only indecent, but also profane 

programming, with the term ñprofaneò defined to include far more than blasphemous 

expression.  

 

Overall, these refinements in the FCCôs indecency policy appear to have had a 

chilling effect on programming.  News accounts provide evidence of increased 

timorousness and self-censorship on the part of broadcasters.  The FCCôs actions have 

also shifted the locus of power between networks and affiliates, reduced the pressure on 

the industry to perfect blocking mechanisms, and perhaps created incentives for possible 

format changes. 
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This report does not to purport to explain the reason for the commissionôs shift in 

indecency policy.  However, a significant development is the ability of anti-indecency 

interest groups, such as the Parents Television Council, to use the Internet to generate 

mass complaints to the FCC from their members and visitors to their Web sites.  When 

joined with congressional pressure to clean up the airwaves, massive numbers of public 

complaints about indecent programming can become a powerful regulatory justification.  

This report also observes that indecency has become a powerful rhetorical tool for those 

who argue for reduced media consolidation.  Asserting that consolidated media lead to 

increased indecency, opponents of media concentration highlight broadcast indecency as 

a strategic element of their broader de-concentration agenda.  Finally, the report notes 

that the FCCôs actions in stepping up indecency enforcement enhance its own power in 

an atmosphere that has been otherwise largely deregulatory since the Reagan era. 

 

Because of the apparently strong consensus at the commission on eliminating 

daytime indecency, and Congressô inability to vote ñfor smut and against Americaôs 

children,ò as popular opinion might phrase it, the broadcast networks apparently 

concluded that judicial challenges are their only option.  Accordingly, Fox, CBS and their 

affiliates challenged some of the commissionôs indecency decisions on constitutional and 

administrative-law grounds in the 2
nd

 and 3
rd

 U.S. Circuit Courts of Appeal respectively.  

We await the decision of the 3rd Circuit, but the 2nd Circuit recently found the FCCôs 

new policy sanctioning fleeting expletives to be arbitrary and capricious in violation of 

the Administrative Procedure Act, vacated the FCCôs order, and remanded the matter to 

the commission.
4
  In the course of doing so, the court suggested ï in dicta ï that the 
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policy would likely be unconstitutional as well.  The commission has apparently decided 

not to appeal the decision to the full court of appeals, but still has the opportunity to seek 

Supreme Court review.*   A legislative response to the decision is also in process. 

 

While final analysis will have to await all relevant court rulings, the First 

Amendment issues are well worth addressing here.  On the one hand, the Supreme Court 

in Federal Communications Commission v. Pacifica did permit FCC channeling of 

broadcast indecency, and subsequent cases limiting indecency regulation in other 

contexts have distinguished (and not purported to overrule) Pacifica.  The D.C. Circuit as 

well has specifically rejected vagueness challenges to the indecency standard.  If the 

agency can channel all indecent material to late-night hours on a nuisance rationale under 

Pacifica, it can reasonably decide that limiting its focus to the ñseven dirty wordsò is 

tantamount to an arbitrary distinction.  So long as it does not regulate in a manner 

designed to promote any particular viewpoint, courts may well find the ambiguity 

associated with a standard like the generic indecency definition to be an unavoidable 

aspect of language.  Moreover, a presumption that particular types of expletives will be 

deemed patently offensive is not so vague and unpredictable that it should lead to a 

significant chilling effect.  And even if there is a chilling effect, it arguably amounts to no 

more than delaying indecent programming to 10 p.m. ï one might say not an overly 

onerous requirement.  As for indecency-enforcement procedures, there is arguably  

______________________________________________________________________________________

* Recently, after this First Report was prepared, the FCC received permission to file a writ of certiorari 

appealing the decision in Fox v. FCC to the U.S. Supreme Court.  See, e.g., John Eggerton, FCC to 

Challenge Profanity Decision in Supreme Court, BROADCASTING &  CABLE ONLINE, Sept. 26, 2007, 

available at http://www.broadcastingcable.com/article/CA6483656.html.  

http://www.broadcastingcable.com/article/CA6483656.html
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nothing in the First Amendment that places unrealistic evidentiary burdens on 

complainants, so long as the agency requires enough to be able to make some kind of 

reasonable contextual determination. 

 

On the other hand, while the commission has consistently uttered the mantra that 

its definition of indecency has withstood constitutional review already, neither the 

Supreme Court in Pacifica nor the D.C. Circuit in the ACT v. FCC cases has opined on 

the constitutionality of the indecency regime as currently applied.  Cautions in those 

cases for regulatory restraint cast doubt on the commissionôs assertions of 

constitutionality.  Broadcaster supporters will point out that Supreme Court First 

Amendment precedent in areas other than broadcasting has struck down attempts to 

regulate indecency:  on the telephone (Sable v. FCC 
5
), on cable (United States v. 

Playboy Entertainment Group, Inc. 
6
), and on the Internet (Renov. American Civil 

Liberties Union 
7
).  Certainly, constitutional questions surround the commissionôs revival 

of profanity as a separate ground for liability under Section 1464.  The FCCôs invigorated 

indecency regime further exacerbates the expressive intrusion of this type of regulation:  

In assessing patent offensiveness, for example, the commission inevitably uses its own 

substantive judgment to decide whether the material in question was ñnecessaryò or 

ñgratuitous,ò thereby making itself the final aesthetic arbiter of programming.  In 

attempting to apply the standpoint of the average broadcast viewer or listener without 

reference to program-popularity data, the commission also risks engaging in regulation 

that privileges certain kinds of mainstream cultural norms without even considering the 

existence of alternative expressive communities.  And while some degree of uncertainty 
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is admittedly inherent in attempts to apply a standard as broad as the ñgenericò indecency 

definition, the cursory character of the commissionôs explanations and the apparent 

inconsistencies in at least some of its indecency precedent are likely to lead to excessive 

self-censorship on the part of broadcasters. 

 

Ultimately, the FCCôs indecency regime must pass strict scrutiny under the First 

Amendment because it is fundamentally content-based regulation.  The stringency of the 

review, however, depends on two factors.  The first goes to the specifics of strict-scrutiny 

analysis.  How the issue is resolved depends on how courts define the compelling interest 

and what the government must show to discount technological alternatives to regulation.  

Even if the protection of children from fleeting expletives is a compelling government 

interest, cases like Playboy can be read to suggest that indecency regulation will not pass 

constitutional muster if there is a non-content-based alternative to regulation ï even if the 

alternative is not perfect.  The availability of the V-chip and the fact that so many 

Americans receive their broadcast channels via cable (with its own blocking 

mechanisms) suggest that such (admittedly imperfect) consumer-empowerment devices 

could well undermine the FCCôs regulatory regime.   

 

The second underlying constitutional consideration is the fact that since the 

inception of radio, broadcasting has been consistently treated by the Supreme Court as a 

medium sui generis ï unique ï under the First Amendment.  Far more regulation than 

would have been deemed constitutionally acceptable in the context of print has been 

permitted for radio and television because broadcasting has been treated as different from 
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other forms of media.  This ñbroadcast exceptionalismò has been justified by reference to 

the scarcity of broadcast frequencies, the pervasiveness of the medium, and its unique 

accessibility to children.  Technological change, the convergence of electronic media, the 

transformation of the information marketplace, and powerful critiques of the underlying 

assumptions of the distinctive character of broadcasting now put in question the 

continued vitality of broadcast exceptionalism and the lesser First Amendment protection 

for broadcast expression associated with it.  The commissionôs recent decision to enhance 

its broadcast-indecency prohibitions provides an opportunity to address directly the claim 

that no relevant distinctions remain to justify distinct content regulation for broadcast 

media.  

 

Ultimately, even though the FCCôs decisions in the area of broadcast indecency 

are important on their own terms and the pending cases will have important consequences 

for the jurisprudence of broadcast regulation, two recent developments additionally 

demonstrate the fundamental importance of this inquiry.  First, supporters of the FCCôs 

indecency regime claim that the agency should expand its regulation to include indecency 

on cable and satellite media as well and congressional action to that effect is in the offing.  

Second, interest groups and members of Congress are currently discussing expanding 

FCC authority to channel violent programming to late night-hours in a fashion parallel to 

its regulation of indecency.   A report on television violence recently released by the FCC 

argues for the constitutional viability of well-tailored interventions to curb television 

violence. 
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Both the extension of indecency regulation to cable and satellite and the 

channeling of violent programming face significant constitutional hurdles, particularly 

with respect to cable.  The fact that both cable and satellite are subscription services 

would weigh against the constitutionality of command-and-control regulation parallel to 

broadcast-indecency enforcement.  Moreover, constitutionally suspect vagueness is even 

more clearly likely to accompany attempts to regulate television violence.  However, both 

ñvoluntaryò compliance and sophisticated drafting of legislation and commission rules 

can avoid constitutional barriers to some extent.  Thus, even if the future regulatory 

initiatives ï to extend indecency regulation to cable and satellite subscription 

programming, and to channel violence to a late-night safe harbor akin to the indecency 

safe harbor ï fail doctrinally, the fact that they have garnered public support and achieved 

some legislative traction suggests that these initiatives are likely to have a significant 

degree of indirect impact on media behavior.   

 

I. The history of broadcast-indecency regulation 
 

The FCCôs authority to regulate broadcast indecency ï in place since 1927 ï 

currently comes from 18 U.S.C. § 1464, which provides that: 

Whoever utters any obscene, indecent, or profane language by means of radio 

communications shall be fined under this title or imprisoned not more than two 

years, or both. 
8
 

 

The statute does not define the terms ñobscene, indecent, or profaneò and their 

elaboration has been left to the commission.  The commission may revoke a station 
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license, impose a monetary forfeiture, or issue a warning for the broadcast of indecent 

material.
9
 

 

The FCC has attempted to regulate on-air indecency since the 1920s.  The history 

of the FCCôs indecency enforcement reflects four different eras.  At first, until the 1960s, 

the commission issued some letters containing sweeping rhetoric, but engaged in few 

formal indecency-enforcement processes.
10

  Whether the reason for this relative reticence 

was the cultural conformity of the 1950s,
11

 the private codes of conduct adopted by the 

National Association of Broadcasters,
12

 the FCCôs ability to address the issue of 

indecency indirectly, under other regulatory rationales,
13

 or some combination of factors, 

the FCC did not develop a significant jurisprudence of Section 1464 until 1970, when it 

explicitly adopted a broad definition of indecency.
14

   

 

It was not until a Pacifica Foundation radio station aired a monologue by 

comedian George Carlin in 1973 and a single member of Morality in Media complained 

that his 15-year-old ñyoung sonò had heard the program at 2 p.m. in the car that the 

commission began to focus seriously on prohibiting indecency.
15

  In FCC v. Pacifica,
16

 

the Supreme Court upheld the FCCôs authority to impose sanctions for the broadcast of 

ñFilthy Words,ò Carlinôs satirical monologue about the seven ñwords you couldnôt say on 

the public . . . airwaves.ò
17

   

 

Despite the fact that Pacifica approved the FCCôs indecency action, the decade 

immediately following Pacifica was characterized by extreme restraint on the part of the 
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commission in enforcing its newly approved power over indecency: One could call it an 

era of regulatory retreat.  The commission effectively limited its indecency enforcement 

to instances in which broadcasters used the óseven dirty wordsô before 10 p.m.
18

   

 

The commission reversed this restrained approach in 1987.  Prodded by 

conservative activist groups and White House interest, the commission issued three 

decisions
19

 unveiling a new indecency approach under which the agency would begin 

enforcing a ñgenericò definition of indecency ï one articulated in the FCCôs Pacifica case 

ï against ñlanguage or material that depicts or describes, in terms patently offensive as 

measured by contemporary community standards for the broadcast medium, sexual or 

excretory activities or organs.ò
20

   The agency explained that it would abandon its post-

Pacifica focus on the ñseven dirty words,ò and in response to a Petition for Clarification 

filed by broadcasters, the commission established midnight as the beginning of the safe 

harbor, and articulated factors it would consider in finding indecency (such as the vulgar 

or shocking nature of the words or images, the manner of presentation, whether the 

material was isolated or fleeting, and the materialôs artistic or literary merit).
21

 

 

In Action for Childrenôs Television v. FCC (ACT I), this order was challenged as 

overly broad and unconstitutionally vague. In rejecting the constitutional claims, the D.C. 

Circuit concluded that the commissionôs indecency definition had already passed 

constitutional muster in the Supreme Courtôs Pacifica decision, and that vagueness was 

inherent in any attempt to define indecency.
22

  Nevertheless, the court relied upon the 

commissionôs continued commitment to a ñrestrained enforcement policyò
23

 and 
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remanded the case so that the commission could further support the particular time frame 

it had chosen for the indecency ñsafe harbor.ò
24

  This decision apparently prodded 

Congress to adopt a requirement that the commission enforce its indecency rules 24 hours 

per day.  In turn, the regulations adopted by the FCC in response to the 24-hour ban of 

broadcast indecency succumbed to constitutional challenge in Action for Childrenôs 

Television v. FCC (ACT II).
25

  Congress responded by adopting the Public 

Telecommunications Act of 1992, pursuant to which the FCC was required to establish a 

safe harbor from midnight to 6 a.m. for indecency (except for public broadcasters, whose 

safe harbor would begin at 10 p.m.). The D.C. Circuit held in Action for Childrenôs 

Television v. FCC (ACT III) that even though the midnight-to-6 a.m. safe harbor could 

pass the First Amendment narrow-tailoring requirement standing alone, it would have to 

be struck down because of the public-broadcaster exception.
26

  

 

Thereafter, the commission engaged in some indecency enforcement, but to a 

more limited extent than its 1987 decisions might have suggested.  Between 1987 and 

2001, the commission reportedly issued 52 fines for indecency.
27

  Shock-jock Howard 

Stern became a common target of indecency enforcement, leading to his on-air challenge 

to the FCC:  ñHey, FCC, penis!ò
28

  Ultimately, Stern broadcaster Infinity entered into a 

settlement agreement with the commission whereby it would volunteer $1.7 million to 

the U.S. Treasury in return for the dismissal of the then-pending actions against Sternôs 

radio programming.
29

  Other than this Infinity settlement, the total amount of fines for 

indecency ranged from $25,500 to $49,000 during the second Clinton administration.
30

  

Moreover, even though the commission became more active with respect to indecency on 
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radio, television programs remained virtually exempt from indecency findings during this 

period.
31

  Thus, some FCC-watchers characterize the agencyôs pre-2003 indecency efforts 

as quite restrained.
32

   

 

This state of affairs changed dramatically during the tenure of then-Chairman 

Michael Powell, who oversaw the imposition of indecency fines totaling $7,928,080 in 

2004.
33

  Although Chairman Powell began his term with statements indicating distaste for 

content regulation,
34

 he ultimately oversaw the beginning of the most aggressive 

indecency enforcement effort in FCC history.
35

  The succeeding FCC Chairman, Kevin 

Martin, has made clear that the elimination of indecency during daytime hours is a key 

component of his FCC policy.
36

  The current commission appears united in its desire to 

enforce its indecency rules with gusto.
37

 

 

In the meantime, while the commission was finding ways of increasing indecency 

fines even under its limited forfeiture authority until 2006, Congress considered bills to 

increase the FCCôs power to increase indecency fines significantly.  Ultimately, President 

George W. Bush signed the Broadcast Decency Enforcement Act, which amends the 

Federal Communications Act by greatly multiplying the potential penalties for airing 

indecency.
38

  By contrast to the maximum forfeiture authority of $32,500 per incident 

under the old law, the commission can now impose a fine up to $325,000 for each 

violation or each day of a continuing violation, so long as the fine for any continuing 

violation does not exceed $3 million for any single act or failure to act.
39
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II. The current regime 

 

Indecency enforcement became extremely active beginning in 2003.  A clear 

inkling of the seismic shift in FCC indecency policy came when the FCC, faced with 

congressional pressure, reversed its own Enforcement Bureauôs decision and found 

indecent U-2 singer Bonoôs excited utterance, in  accepting a Golden Globe award, that 

ñthis is really, really fucking brilliant.ò
40

  Similarly, Janet Jacksonôs millisecond breast-

baring ñwardrobe malfunctionò during her performance with Justin Timberlake in the 

halftime show of CBSô broadcast of the 2004 Super Bowl garnered tremendous media 

attention and provided a highly publicized occasion to demonstrate the agencyôs stepped-

up indecency-enforcement regime.
41

  Beyond targeting fleeting expletives or momentary 

ñcostume reveals,ò however, the current era of indecency enforcement reflects important 

broader changes both in procedure and substance.  It also reflects responsive self-

regulatory developments by broadcasters and other media. 

 

A.   The FCCôs description of its indecency standard 

 

The FCC has stated that it reviews indecency complaints pursuant to a two-

pronged review process.  It first reviews the challenged material to determine whether it 

fits into the ñsubject matter scopeò of the indecency definition: the requirement that there 

be a depiction or description of a sexual or excretory organ or activity.
42

  Once it 

determines that the material does in fact constitute such a depiction or description, the 

agency then assesses whether the reference is "patently offensive as measured by 

contemporary community standards for the broadcast medium."
43
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Unlike the obscenity standard, the commissionôs indecency standard is not local: 

ñ[T]he standard is that of an average broadcast viewer or listener and not the sensibilities 

of any individual complainant.ò
44

  The commissioners determine the views of the average 

broadcast viewer or listener by relying not on social-science data or program popularity 

as reflected in ratings, but on ñour collective experience and knowledge, developed 

through constant interaction with lawmakers, courts, broadcasters, public interest groups 

and ordinary citizens, to keep abreast of contemporary community standards for the 

broadcast medium.ò
45

 

 

In determining whether the material is patently offensive, the commission has 

repeatedly stated that ñthe full context in which the material appeared is critically 

important.ò
46

  The agency has explained that: 

ñIt is not sufficient, for example, to know that explicit sexual terms or 

descriptions were used, just as it is not sufficient to know only that no such terms 

or descriptions were used.  Explicit language in the context of a bona fide 

newscast might not be patently offensive, while sexual innuendo that persists and 

is sufficiently clear to make the sexual meaning inescapable might be.  Moreover, 

contextual determinations are necessarily highly facts ï specific, making it 

difficult to catalog comprehensively all of the possible contextual factors that 

might exacerbate or mitigates the patent offensiveness of particular material.ò 
47

   

 

In engaging in its contextual analysis, the FCC looks at: (1) the explicitness or 

graphic nature of the description or depiction of sexual or excretory organs or activities; 

(2) whether the material dwells on or repeats at length descriptions of sexual or excretory 

organs or activities; (3) whether the material appears to pander or is used to titillate, or 

whether the material appears to have been presented for its shock value.
48

  The 
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commission ñtakes into account the manner and purpose of broadcast material.  For 

example, material that panders to, titillates, or shocks the audience is treated quite 

differently than material that is primarily used to educate or inform the audience.ò
49

  In 

examining these three factors, the commission ñweigh[s] and balance[s] them on a case-

by-case basisò because ñó[e]ach indecency case presents its own particular mix of these, 

and possibly, other factors.ôò
50

  In addition to opening the door to as-yet-unarticulated 

factors, the commission has recently explained that ñin particular cases, one or two 

factors may outweigh the others, either rendering the broadcast material patently 

offensive and consequently indecent or, alternatively, removing the broadcast from the 

realm of indecency.ò
51

  Nevertheless, the commission has reiterated its view that ñsubject 

matter alone does not render material indecent.ò
52

 

 

B. A recent sampling of enforcement actions 

 

Although the FCCôs reactions to the Janet Jackson Super Bowl episode and 

Bonoôs Golden Globes ñthank youò
53

 were probably the most publicized recent 

enforcement actions, other examples of live programming featuring expletives and/or 

nudity, however fleeting, attracted the commissionôs attention.  The commission, writing 

in its Omnibus Order in 2006, found actionable indecency in Cherôs statement, when 

accepting her 2002 Billboard Music Award, that ñóPeople have been telling me Iôm on 

the way out every year, right?  So fuck óem.ôò
54

  Nicole Richieôs ad-libbed quip as a 

presenter at the 2003 Billboard Music Awards show ï ñHave you ever tried to get cow 
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shit out of a Prada purse?  Itôs not so fucking simple []òð was similarly deemed 

indecent.
55

 

 

Shock radio, morning zoo programs and other such popular fare continued to feel 

the brunt of the FCCôs attention after 2003.  Clear Channel Radio was fined for airing 

Howard Stern segments referencing anal sex and the fictitious personal-hygiene product 

ñSphincterine.ò
56

  A week before the 2004 Super Bowl broadcast, the commission 

proposed a fine of $755,000 against Clear Channel Communications for widespread 

indecency ï including discussions of penis size ï in its popular ñBubba the Love Spongeò 

shock-radio programming.
57

  The agency also fined Infinity Broadcasting Corp. $357,000 

for a show in which radio talents Opie & Anthony conducted a contest in which couples 

were encouraged to have sex in public places and described some contestants apparently 

having sex in St. Patrickôs Cathedral.
58

  

 

Nor was mainstream television spared the commissionôs wrath.  The agency 

imposed a fine on CBS for an episode of its hit series ñWithout a Traceò that involved a 

depiction of a teenage orgy.
59

  Similarly, the Fox network was subjected to a fine of 

$1,183,000 for an episode of its reality program, ñMarried by America,ò during which 

bachelor and bachelorette parties for the potential spouses featured strippers and sexual 

situations.
60

  Broadcaster attempts to obscure nudity in some ñrealityò programming were 

unavailing, as the agency found indecent an episode of the WB reality show ñThe Surreal 

Life 2ò despite the fact that many of the images were blurred by digital pixilation.
61

  In a 
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parallel trend, Spanish-language programming was also swept into the net of indecency 

enforcement, despite the FCCôs need for translation.
62

 

 

Merit did not guarantee immunity either.  The commission issued a notice of 

apparent liability against PBS stations for daytime airing of ñThe Blues: Godfathers and 

Sons,ò a highly acclaimed documentary about the blues by Martin Scorsese because of its 

intervieweesô casual and extensive use of expletives.
63

  (By contrast, the agency 

concluded that the use of expletives in the movie ñSaving Private Ryanò were 

necessitated by the subject and therefore not indecent.)
64

 

 

  Even cartoons did not receive automatic indecency exemptions.  While an 

episode of the cartoon program ñThe Simpsonsò featuring scantily clad cartoon girls 

pole-dancing was deemed not indecent, the commission did not dismiss the possibility of 

an indecency finding for cartoons and other animated programming.
65

 

 

Finally, attempts to advise viewers by providing parental ratings and advisories 

were not sufficient to avoid maximum indecency fines in some programs ï such as an 

NBC Telemundo broadcast of ñCon el Corazon en la Mano,ò a Spanish-language 

program depicting a rape scene.
66

 

 

Indecency cases after 2003 did not always lead to forfeitures for licensees, 

however.
67

  Some of the confusion asserted by broadcasters was grounded on instances in 

which programming was deemed not patently offensive despite what the licensees 
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claimed were merely marginal differences from instances in which maximum forfeitures 

were imposed.  For example, despite the outcome in ñCon el Corazon en la Mano,ò 

parental warnings and advisories seemed to play an important role in the commissionôs 

conclusion that other programs (such as ñSaving Private Ryanò) should not be considered 

indecent.
68

  Although ñfuckò and ñshitò had triggered indecency findings, as noted above, 

the commission in 2005 found the particular references to the words ñdick,ò ñpower 

dick,ò ñass,ò ñpissed,ò ñbastard,ò ñpenis,ò ñson of a bitch,ò ñtesticleò and ñvaginalò in 

programs targeted by the Parents Television Council not to be ñsufficiently explicit or 

graphic and/or sustained to be patently offensive.ò
69

  ñHell,ò ñdamn,ò ñorgasm,ò ñpenis,ò 

ñtesticles,ò ñbreast,ò ñnipples,ò ñcan,ò ñcrapò and ñbitchò also escaped a finding of patent 

offensiveness as used.
70

  The commission absolved sexually suggestive scenes or 

language from popular television programs such as ñAlias,ò 
71

 ñBuffy the Vampire 

Slayer,ò 
72

  ñWill and Graceò 
73

 and ñFriends.ò 
74

  Some absurd innuendo also received 

liberal treatment from the commission.  Examples include the commissionôs denial of an 

indecency complaint about an episode of the Fox television program ñKeen Eddie,ò 

which involved hiring a prostitute to ñextractò semen from a thoroughbred horse
75

 and a 

tongue-in-cheek introductory segment to a 2004 Monday Night Football broadcast in 

which a towel-clad actress from another television sit-com purports to entice one of that 

nightôs football players away from the game by dropping her towel (thereby revealing her 

naked back above the waist to viewers).
76

  Television programming with an educative 

purpose was also spared indecency liability when the commission rejected complaints 

about a discussion of teenage sexual practices ï including descriptions of current slang 

for various sexual activities ï in a 2004 ñOprah Winfrey Showò segment titled ñThe 
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Secret Language of Teensò on the grounds that the program was designed to educate 

parents and was not presented in a vulgar manner.
77

   

 

C.  How has the FCCôs indecency-enforcement process changed? 

 

The account in Section II  (B) above of some recent FCC indecency actions, as 

well as other commission statements, reflect what this report suggests are significant 

shifts in the FCCôs attitude, its procedures, and its substantive rule applications in the 

indecency context.  It also provides concrete examples to illustrate what some have 

claimed to be the inconsistent application of the current indecency regime by the FCC.
78

  

This section, II (C), attempts to provide a systematic categorization of the commissionôs 

changes in this area.  

 

1. FCC óproceduralô developments 

 

On what one might call the ñproceduralò front, the FCCôs recent actions 

demonstrate changes both in the complaint process and in the imposition of liability.  

With respect to the complaint process, the commission appears to have relaxed its 

evidentiary requirements for reviewing indecency complaints.  Its attempts to solve the 

endemic delays in the indecency process have generated mass complaint resolutions 

covering programming aired over many years.  For the first time, the commission has 

emphasized the non-binding character of FCC staff-level decisions in the indecency area.  

With respect to the imposition of liability, the commission has very significantly 
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increased the forfeitures imposed for violations of the indecency rules; has shifted its 

position on the imposition of forfeitures against licensees that have not themselves 

received viewer or listener complaints; has pointedly reminded broadcasters that it could 

well deny license renewal to recidivist violators of its indecency rules; and has entered 

into consent decrees that remove pre-decree indecency from consideration at license 

renewal while imposing stringent compliance requirements on broadcasters.  

 

a. Regarding complaint processes 

 

The FCC has never functioned as a roving commission seeking out indecent 

broadcast programming aired outside the safe-harbor hours; instead, indecency 

enforcement has always been a complaint-driven process.
79

  Since the early days of the 

indecency rules, the FCC has required complainants to provide it with full or partial tapes 

of the offending program, the date and time of the broadcast, and the call sign of the 

station involved.
80

  Recently, however, the agency has proceeded on a number of 

indecency complaints despite the complainantsô inability to provide such tapes or 

transcripts.
81

  The FCC has taken the position that its traditional reliance on 

complainantsô tapes or transcripts is better characterized as a ñpracticeò rather than a 

mandatory requirement, and that the practice can be waived in appropriate circumstances 

by the commission.
82

  The evidentiary burden at the outset thus appears to have now 

shifted from the complainants to the licensees, effectively creating a presumption that an 

indecency complaint will be considered valid unless rebutted by the licensee.
83

  This 

development is potentially significant, especially in light of the fact that most 
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broadcasters ï having been relieved of many record-keeping requirements by the FCC in 

the deregulatory 1980s ï no longer keep either tapes or transcripts of the programming 

they air.
84

  Thus, the ability of stations to confirm or deny complainantsô assertions 

depends on the fortuitous existence of documentation and the recollections of station 

personnel.  That in turn is further complicated by the delays in FCC processing of 

indecency complaints;
85

 recollections naturally fade and documents are routinely purged 

over time.
86

  Moreover, as broadcasters have responded to the enhanced stringency in 

FCC indecency enforcement, they have often fired the very personnel whose 

recollections would become relevant in delayed FCC indecency proceedings.  Thus, the 

combination of changes in complaint processes, FCC delay, and spotty licensee record-

keeping have effectively shifted the burden of proof from complainants to licensees in 

indecency enforcement and have made it difficult for licensees to avoid liability.   

 

FCC delays in resolving indecency complaints have given broadcasters an arrow 

in their constitutional quiver: allowing them to argue that the delays and disorganization 

of the FCC process provide insufficient and untimely guidance in their attempts to follow 

the commissionôs shifting rules.  Although the flurry of indecency decisions released 

until 2006 indicate that the commission has sought to resolve its indecency backlog, the 

extent of the delays and the number of complaints have meant that mass decisions 

covering many years have been issued.  The danger of such mass decisions, as articulated 

by Commissioner Michael J. Copps, is that they are ñcursory.ò
87  

 The delays have also 

meant that indecency enforcement decisions have been released confusingly out of order.   
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Moreover, the commission appears to be waiting for judicial resolution of the networksô 

constitutional challenges before it resolves its pending indecency complaints.
88

 

 

  Finally, in response to broadcaster claims that the indecency process has led to 

inconsistent decisions, the FCC has apparently tightened the reins on the delegated 

authority under which commission staff had previously been permitted to operate 

regarding indecency.  In the past, both commission and staff decisions had been used 

interchangeably as precedent in attempting to provide guidance on the agencyôs 

application of indecency standards.
89

  Recently, however, the commission has rejected 

claims by broadcasters that it is enforcing its indecency standards inconsistently either by 

disavowing previous staff-level decisions, or refusing to rely on findings in Notices of 

Apparent Liability (NALs) because they are not formally final decisions, or rejecting the 

precedential value of unpublished decisions.
90

  However, the commission does not 

explicitly say that it will reverse all those previous decisions.  Thus, in attempting to 

distance itself from its staff precedent, the commission is effectively creating an orphan 

staff jurisprudence.
91

   

 

b. Regarding liability 

 

With regard to the imposition of liability for indecency, the commission has 

increased forfeiture amounts, changed the way in which it assesses forfeitures, reminded 

broadcasters of the agencyôs license-revocation authority even when only imposing fines, 
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and entered into micromanaging settlement agreements with many of the largest 

broadcasters. 

 

The first item of note with respect to forfeitures is that the commission has 

significantly increased the amounts of forfeitures it imposes in response to findings of 

indecency-rule violations.  Since former-Chairman Michael Powell decried the 

commissionôs traditionally low indecency fines as simply ñcosts of doing businessò 

absorbed by large, profitable media conglomerates,
92

  there has been bipartisan concern 

on the part of the commission that the indecency-enforcement process does not have an 

appropriate deterrent effect.    This has led the commission, for the first time, to an 

explicit consideration of the offenderôs economic resources as part of the process of 

imposing forfeitures.
 93

 

 

The desire to enhance the effectiveness of the agencyôs forfeiture process also led 

the commission to proceed on two fronts.  First, at the congressional level, the 

commission and its allies called for legislative increases in its forfeiture authority.
94

  

Second, while waiting for congressional enhancement of its forfeiture authority, the 

commission also began to increase the totality of fines imposed by reinterpreting its 

application of its existing forfeiture authority.
95

  It did so in two ways:  by proposing (and 

sometimes imposing) forfeitures on a ñper utteranceò basis,
96

 and by imposing forfeitures 

on network affiliates for having aired network programming thereafter found to be 

actionably indecent.
97

  Although the commission did not in fact impose forfeitures in 

these ways in every instance, the fact that it did so in some instances very likely had a 
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deterrent effect overall particularly in light of liability ñper utterance.ò  At a minimum, 

the ñdouble whammyò of per-utterance liability for affiliates ï and even small-market 

affiliates ï likely shifted the power relationship between affiliates and networks and 

increased affiliate leverage over network programming that might be deemed 

unacceptable in conservative parts of the country.
98

   

 

Further uncertainty has been engendered by the commissionôs apparent recent 

shift in its forfeiture approach.  Arguing that the restraint appropriate in light of First 

Amendment values should limit the imposition of forfeitures ñonly against licensees and 

stations whose broadcasts ... were the subject of a viewer complaint filed with the 

Commission[,]ò 
99

 the commission in its Omnibus Order appeared to retreat from its prior 

practice of imposing indecency liability regardless of whether a particular stationôs 

viewers complained about a program, so long as the program was deemed indecent in 

response to complaints by some stationôs viewers. 

 

Worth noting also is the fact that the commission has used even its forfeiture 

decisions as platforms to remind broadcasters in dicta that the agency is empowered to 

revoke licenses for failure to comply with its rules.
100

  Indeed, Commissioner Copps has 

on several occasions criticized the commission for having failed to commence license-

revocation procedures against recidivist stations.
101

  It is notable that such license-

revocation threats have been made by the commission with respect to major networks, 

even in circumstances of merely vicarious liability.  
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Finally, the commission has relatively recently entered into settlements with some 

of the largest radio group owners who have been repeat offenders of its indecency rules.  

For example, the agency settled with Viacom for a ñvoluntary contributionò of $3.5 

million to the United States Treasury,
102

 with Clear Channel for $1.75 million,
103

 and 

with Emmis for $300,000.
104

  While the settlement of old, outstanding indecency claims 

is not a particularly new development, it is notable both that the commission has agreed 

in these settlements that the settled indecency charges would not be considered at renewal 

time or in the context of license transfers,
105

 and that some of the settlements require very 

specific employment-related decisions by the broadcasters.
106

  The renewal immunity for 

settled indecency claims has raised the ire of certain groups and has induced 

Commissioner Copps to complain that recidivist broadcasters should be challenged at 

license renewal.
107

  Objections have been made to the broadcastersô settlement 

commitments:  Their agreements mean not only that an FCC decision will trigger 

suspending or terminating broadcast personnel upon receipt of an NAL ñor other 

proposed actionòï quite an unusual type of internal control ï but also that broadcasters 

will likely censor themselves more than the government might be able to.
108

  Another 

significance of the settlement process is that it avoids judicial assessment of the 

commissionôs indecency approach.
109

 

 

c.  Commission consensus 

 

Finally, it is important that the decision to focus on broadcast indecency appears to 

have garnered unanimous support from the Commissioners.  This is not a partisan issue 
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for the agency.  Even though Commissioner Copps argues for greater stringency in 

enforcement
110

 and Commissioner Jonathan Adelstein expresses concern that the agency 

may have taken its enforcement too far in certain cases,
111

 all the commissioners appear 

to support increased indecency enforcement generally. At a minimum, the commission 

consensus regarding the need to regulate indecency is likely to have a very strong 

deterrent effect on the media industry.  

 

2. FCC rule ósubstantiveô changes 

 

Although the commission claims to be continuing to apply its traditional and 

heavily contextual indecency analysis, a review of the commissionôs recent indecency 

decisions discloses some major substantive changes.  The most potentially expansive new 

development is the FCCôs decision to enforce the statutory prohibition against 

broadcasting ñprofaneò as well as ñindecentò material. Additional substantive changes 

include the apparent development of some categories of virtually per se indecency, the 

diminution in significance of the commissionôs former ñfleeting useò exception, 

increased skepticism toward claims of a ñnews reportingò exception or reliance on 

innuendo, refusal to excuse live programming and lack of broadcaster control for 

accidental indecency, use of full context as a sword rather than a mitigating factor, and 

reliance on broadcastersô failure to make full use of technology to block indecency as 

evidence of willful violation.  As will be discussed below,
112

 the recent 2nd Circuit 

decision striking down the commissionôs new ñfleeting expletivesò policy puts into 
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question the continued viability of the agencyôs presumption that use of  the expletives 

ñfuckò and ñshitò would be indecent and profane.   

 

 

a. Revival of profanity 

 

Perhaps the most obvious of the substantive changes in the commissionôs 

approach to sexual expression on the air after 2003 was that the agency, for the first time 

since the 1930s, revived the prohibition against profanity and indicated its intention to 

force broadcasters to confine ñprofaneò as well as ñindecentò material to the late-night 

safe harbor.  In finding the ñF-Wordò and the ñS-Wordò to be presumptively profane, the 

commission interpreted the profane as extending far beyond the blasphemous.
113

  The ñF-

Wordò was profane because, in context, it constituted vulgar and coarse language ñóso 

grossly offensive to members of the public who actually hear it as to amount to a 

nuisance.ôò
114

  Even beyond the expletives, the commission defined objectionably 

ñprofaneò material very broadly, to include expression that would not necessarily rise to 

the level of indecency.
115

  The commission articulated some limits to the presumptively 

profane:  ñWe reserve that distinction for the most offensive words in the English 

language, the broadcast of which are likely to shock the viewer and disturb the peace and 

quiet of the home.ò
116

  Although the agency stated in its Omnibus Remand Order that 

ñ[i]n certain cases, language that is presumptively profane will not be found to be profane 

where it is demonstrably essential to the nature of an artistic or educational work or 

essential to informing viewers on a matter of public importance,ò
117

 the commissionôs 

interpretation of ñessentialò appears to be quite narrow.
118

  The status of the 
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Commissionôs revival of ñprofanityò as a regulatory category has been put into question 

by the 2nd Circuitôs recent decision in Fox v. FCC, at least with regard to the fleeting 

broadcast of expletives.
119

 

 

b. Presumptive indecency   

 

Recent decisions have made clear that the commission has also been developing 

certain per se triggers for indecency, parallel to its categories of presumptive profanity.  

An overview of the commissionôs recent indecency decisions suggests that the following 

factors have developed presumptive weight: certain expletives, nudity, sex involving 

children/teenagers, whether the program in question is marketed for viewing by families 

with children and is the kind of show in which indecency would be unexpected, and 

whether the program uses sexual expression as a way to solicit  audience participation.  

 

Specifically, the commission found the individual expletives, the ñF-Wordò or the 

ñS-Word,ò as the commission described them, presumptively indecent (as well as 

presumptively profane).
120

  As in the profanity context, the commission explained that 

although Section 1464 did not entirely prohibit these expletives, it would find their use 

acceptable ñonly in unusual circumstances.ò
121

  The presumption against fleeting uses of 

these expletives has been struck down by the 2nd Circuit in Fox v. FCC, which remanded 

the policy to the agency. 

 

Like the targeted expletives, televised nudity as well seems to have developed a 

presumption of regulability.  Video exposure of a breast, characterized by the 
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commission as a sexual organ,
122

 is now considered ñgraphic and explicit,ò sometimes 

even if the image is obscured by digital pixilation.
123

  Even when the commission denies 

an indecency complaint grounded on nudity, it justifies its position by saying that the 

programming did not involve frontal nudity.
124

  Thus, while a sex-related program can be 

found indecent if it has no nudity, it will virtually never escape liability if it does contain 

nudity.   

 

Another area in which the commission appears to be developing a presumption of 

indecency is references to sex with children.
125

  In several cases, the commission has 

almost reflexively found that purported humor (usually in morning-zoo or shock-jock 

programs on radio) about incest or other sex between children and adults is indecent.
126

    

In a related vein, the agency also appears to begin from a presumption of indecency if 

sexualized depictions or descriptions involve teenagers, even if the depictions are not 

graphic or explicit, no nudity is involved, or the program airs on radio.
127

   

 

Yet another context in which the commission may be developing something like a 

bright-line indecency assumption is broadcast formats that involve audience interactions.  

The clearest examples are radio shows that promote either audience participation in 

contests or audience call-in shows.
128

  The identity of the participants on-air also appears 

to trigger presumptions as to indecency.
129

  For example, the commission has easily 

found indecent programs involving interviews with porn stars,
130

 and actors known to 

have previously uttered uncouth language on air.
131
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Finally, the commission appears to place great emphasis on whether the 

programming at issue was directed to a national audience and/or was likely to attract a 

large family or child audience.  In the Super Bowl decision, for example, the commission 

emphasized the fact that the Super Bowl was one of the most popular sports programs 

traditionally watched by families together.
132

  Whether the broadcaster has provided 

adequate notice of potentially offensive material also appears significant in the 

commissionôs analysis ï going to the question of whether viewers were unsuspecting 

captive audiences or on notice of possibly controversial material.
133

   

 

c. Cabining the ófleeting useô exception 

 

In its Golden Globes decision, the commission held that prior agency decisions 

ñthat isolated or fleeting broadcasts of the óF-wordô ...  are not indecent or would not be 

acted uponò are ñno longer good law.ò
134

  In rejecting prior staff-level precedent, the 

commission explained that ñgranting an automatic exemption ... unfairly forces viewers 

(including children) to take óthe first blow.ôò
135

  As noted previously, the 2nd Circuit 

recently found that the commissionôs change to its previous policy of permitting fleeting 

expletives was insufficiently justified and has remanded the policy to the agency.
136

 

 

d. Questions about the news and merit exceptions in practice 

 

The law ñon the booksò since the commissionôs 2001 Policy Statement has been 

that characterization of a program as a news show or a program with substantive merit 

will not deflect the possibility of an indecency finding.
137

  However, there had been a 
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common understanding among broadcasters that, in practice, news programming would 

not be found to violate the indecency rules.  After all, the commission had previously 

rejected a claim that airing an NPR news story featuring an expletive-peppered 

surveillance tape of mobster John Gotti violated the agencyôs indecency rules.
138

  The 

commissionôs recent cases, however, while not repudiating the Gotti precedent, explicitly 

reiterate that news status does not absolve indecent programming:  ñ[T]here is no outright 

news exemption from our indecency rules.ò
139

 More significantly, the Commission has, 

for the first time, actually found content on a news program to be indecent.
140

  

Admittedly, the commission in its recent Omnibus Remand Order reiterated its 

commitment to proceed ñcautiouslyò and with the ñutmost restraintò when dealing with 

complaints involving news programming, and expressed its willingness to rely on 

broadcastersô bona fide characterizations of programs as news programming.
141

  

However, in other cases, the commission has seemed far more comfortable with making 

assessments of the newsworthiness of any news story with a sexual (or even perhaps 

otherwise offensive) component.
142

  Thus, even if the news claim is still likely to carry 

weight with respect to traditional or mainstream news-type programming, it is not likely 

to be effective for non-mainstream discussions of news or dispositive even for 

mainstream news programming. Thus, broadcasters cannot be sanguine about the 

immunity of news programming. 

 

Similarly, the commissionôs decision that a critically acclaimed Martin Scorsese 

documentary on blues musicians violated indecency rules indicates the reduced weight of 

merit in the commissionôs overall indecency analysis.
143

  The fact that the commission 
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rejected an indecency claim regarding the expletives in the critically acclaimed film 

ñSaving Private Ryanò is not to the contrary.
144

  For the commission, what distinguished 

the two cases was that the expletives in the bluesmenôs speech was unnecessary to their 

expression whereas expletives during a wartime battle are to be expected by the nature of 

the material.
145

  This is not a distinction based on merit as such, but rather on the 

agencyôs third prong in its indecency inquiry ï whether the material was pandering.  It 

thus puts into question the independent significance of merit in future indecency 

determinations.
146

 

 

e. Use of ócontextô as sword 

 

Some of the agencyôs recent decisions demonstrate a new approach to the 

interpretation of context in the commissionôs patent-offensiveness analysis.  In a number 

of radio programs found indecent, the commission emphasized the nature of the format as 

the basis for its finding that the material was presented in a pandering or titillating or 

shocking fashion.
147

  In the television context, the agency focused on the risqué character 

of the choreography of the entire Super Bowl halftime show and stated that:  

ñIn cases involving televised nudity, the contextual analysis necessarily involves an 

assessment of the entire segment or program, and not just the particular scene in 

which the nudity occurs.  Accordingly, in this case, our contextual analysis 

considers the entire halftime show, not just the final segment during which 

Jacksonôs breast is uncovered.ò 
148

    

 

Thus, the fact that the surrounding material was sexual ï even if not indecent ï was 

interpreted as counting toward the indecency of the specific material at issue.  On this 

reading, context is used as a sword ï to show how even otherwise innocuous or fleeting 
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references to sex can be transformed into indecency simply by being part of a generally 

risqué program.
149

  Thus, while the commissionôs references to context in earlier years 

appeared designed to reassure broadcasters that sexual expression would not be 

actionable if the context rendered it socially valuable, context today is more likely to be 

used for inculpation than exculpation.
150

   

 

Analogously, the commission expands the notion of context beyond the content of 

the program itself to include audience expectations.  In the Super Bowl forfeiture order, 

for example, the agency rested its finding that the Jackson halftime show was patently 

offensive by focusing on audience expectations about the type of programming at issue:  

ñClearly, the nudity in this context was pandering, titillating and shocking to the viewing 

audience, particularly during a prime time broadcast of a sporting event that was 

marketed as family entertainment and contained no warning that it would include 

nudity.ò
151

 

 

f. No excuses for live programming, lack of control or accidental 

indecency 

 

The commission has also made it clear that broadcasters could not excuse 

indecency on the ground that their programming was aired live.
152

  It denied that its 

rulings in cases like Golden Globes and Super Bowl would spell the end of live 

programming ï particularly of popular formats such as sports programming and live 

awards shows ï because broadcasters could eliminate indecency even in live 

programming with the use of time-delay systems and by taking appropriate steps to 
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prevent foreseeable live activity or utterances that could be considered indecent.
153

  This 

position indicates that the commission will expect technological measures to be used 

regardless of the news judgments of the broadcasters regarding the benefits of live, 

unmediated programming.
154

  Indeed, a broadcasterôs failure to implement technological 

blocking mechanisms is likely to count as evidence of its willfulness in airing actionable 

indecency.
155

   This may suggest an implicit adoption by the FCC of liability based on 

ñnegligent indecency.ò
156

 

 

Moreover, the commission has imposed liability on both networks and affiliates on 

a respondeat superior or classic agency theory, despite their lack of direct fault.
157

  This 

appears to be a shift from FCC precedent under which licensees were allowed to avoid 

indecency liability by pointing out that the offending employee of the station had been 

disciplined.
158

  It is also different from the precedent under which the commission found 

that licensees had failed to exercise sufficient supervision over their stations.
159

  By 

reading willfulness as established by the networksô failure to guard fully against 

unanticipated indecency, the FCC has placed the burden to guard against indecency 

squarely on the broadcasters.  The commission takes the position that any other rule 

would invite gross manipulation.
160

   

 

III.   Untangling the background  
 

One of the significant background questions regarding the commissionôs new 

initiative is ñWhy is the FCC going after indecency now?ò  Without selecting among 

them, this First Report describes the three most significant explanations. 
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One explanation describes the commission as simply responding to broadcaster 

behavior and public outrage.  FCC commissioners have repeatedly pointed to the increase 

in indecency complaints in the past decade.
161

   According to ñdecency groups,ò the 

increase in complaints has been prompted by an across-the-board increase in casual 

indecency both on television and on radio, even in the precincts of what has historically 

been thought of as family entertainment.
162

  Critics of broadcasters and the FCC claim 

that indecency grew at least in part because of the insufficiency of commission 

enforcement.  With FCC enforcement delays and easily absorbable small fines, 

broadcasters could comfortably steer very close to ï and often over ï the danger zone so 

long as their programming continued to be profitable.   

 

Arguments focusing on the asserted increase in broadcast indecency also predict 

its likely increase as a result of the current media climate.  Thus, proponents argue, 

daytime broadcasting will be further overrun with indecency if the FCC does not step in 

aggressively.  Why should we anticipate increased broadcast indecency?  Some claim 

that increases in niche programming and competition with cable and satellite will push 

broadcasters to emulate more risqué programming featured on cable and DBS.
163

   

Earthier programming may also be generated by changes in program formats ï such as 

reality programs and procedural crime dramas that often focus on sexualized crime.  

Moreover, many decry what they see as the coarsening morality of America which invites 

increasingly shocking and transgressive programming.  Finally, both media watchers and 
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some FCC commissioners have adverted to an argument that indecency may be 

associated with ï and perhaps even promoted by ï media consolidation.
164

 

 

A complementary explanation for the commissionôs activity focuses on the 

increasing pressure brought to bear on the commission both by Congress
165

 and by 

certain private interest groups such as the Parents Television Council.
166

  The effect of 

such activist interest groups, especially when accompanying congressional interest, is 

evident throughout the history of FCC regulation of indecency.
167

  The commission has 

been less than clear about the role and significance of complaints by the PTC and others 

on its recent shift in indecency regimes, however.  The commission has taken the position 

that an increasingly stringent enforcement of its indecency rules is necessitated by the 

fact that broadcasters are airing more indecency outside the safe harbor than ever 

previously
168

 and that the public is increasingly upset about the coarsening of the 

airwaves.
169

  The agencyôs evidence for that conclusion is the increasing number of 

complaints it receives from the public about indecent programming.  Thus, although the 

commission does not purport to rely on audience reaction in gauging individual 

programming for indecency, it does attribute its enhanced enforcement to public outrage.  

Although the number of complaints has not previously figured centrally in the 

commissionôs indecency analyses, the agency today interprets the existence of multiple 

complaints as the publicôs invitation to the FCC to regulate. 

 

The FCCôs reliance on the increasing number of public complaints about 

indecency is notable because its interpretation of the meaning of such complaints is a 
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more complex and contestable issue than is admitted by the commission.  For example, 

claims have been made that the commission has changed its method for counting 

complaints, thereby inflating their significance and permitting double counting.
170

  Some 

of the complaints have demonstrably been by people who did not see or hear the 

programming in question.
171

  In addition, while some programs have generated very 

significant numbers of public complaints, others have not.
172

  This casts some doubt on 

the Commissionôs assertion that the increasing number of indecency complaints reflects 

both increasing broadcast indecency and the publicôs desire for regulation.  Of course, 

one might argue that just because complaints are form letters generated via the PTC does 

not mean that large numbers of people are not, in fact, offended by indecency on 

television and radio.  They may have simply been finally given the tools with which to 

express their beliefs to the government with a minimum of transaction costs.  But the 

ways in which challenged programming is described on anti-indecency Web sites may 

unduly inflame visitors to the sites, even if they might not have been offended had they 

seen the programming in context.  Moreover, the reason for which FCC reliance on PTC-

generated complaints is problematic is not that the complainants do not mean what they 

say.  Rather, the problem is that the FCC is initiating its public-regarding regulations at 

the behest of a particular interest group ï with perhaps particular views ï thereby creating 

a potential regulatory skew.
173

 

 

Finally, there is also an alternative explanation grounded not on broadcaster, 

watchdog group or legislative behavior, but, rather, on notions of regulatory power and 

politics.  There is today very little left with which the FCC can control broadcasters' 
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programming decisions.  In a world in which license terms are lengthy, licenses are 

presumptively renewable, and assignments are made by auction, there are few regulatory 

hooks remain available to the Commission.  Thus, whether one characterizes such a 

regulatory hook as the attempt to promote good broadcast programming, or generally to 

protect children from bad programming, or even as a strategic way in which government 

can seek to control broadcasters' political coverage,
174

 one could characterize it as a 

strategic move to maintain control by the FCC.
175

   

 

 

 

IV. What is the effect of the changes in the FCCôs regulatory regime for 

indecency?  
 

It is difficult to reach any final conclusions at this point about the fundamental 

effects of the FCCôs moves in the indecency area.  At a minimum, this is because we 

have two recent challenges in the federal courts to the commissionôs new indecency 

regime (as discussed below).  Decisions in those cases will surely affect what we can 

anticipate in the future.  However, some tentative observations of the effects so far are 

warranted. 

 

A. Self-regulatory responses and the chilling effect 

 

Much has been written about the phenomenon of ñregulation by raised eyebrowò 

and regulated entitiesô incentives to agree ñvoluntarilyò to behavior that might be 

constitutionally suspect if regulatorily mandated.  Invitations to self-regulate have 
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pervaded the indecency debate.
176

  Although the National Association of Broadcasters 

has not revived its code of conduct, many broadcasters appear to have accepted the self-

regulatory invitations.
177

  

 

For example, broadcast licensees and networks have routinely fired on-air talent 

and producers of programs found to be indecent.
178

  Clear Channel ï owner of the largest 

number of radio licenses and a consistent subject of indecency complaints ï touted its 

adoption of a ñzero toleranceò policy toward indecency in 2004.
179

  Howard Stern 

attributed his move to satellite radio at least in part to programming liberty.
180

  Many 

television stations have developed video time delays and radio stations routinely now use 

audio time delays.
181

   

 

News accounts as well reflect some examples of the new enforcement regimeôs 

apparent chilling effect on broadcast speech.
182

  As for television dramas, for example, 

CBS affiliates serving approximately 10% of U.S. households decided in 2006 either not 

to broadcast or to delay till the safe-harbor period the fifth-anniversary airing of ñ9/11,ò 

the networkôs award-winning documentary about the Sept. 11 terror attacks.
183

  

Previously, numerous ABC affiliates had decided not to air the film ñSaving Private 

Ryanò to commemorate Veterans Day in 2004 because of concerns that the commission 

might find it indecent in response to complaints about the use of expletives in the 

movie.
184

  NBC deleted an 80-year-old womanôs exposed breast in one scene of the 

popular medical drama ER in the week following the 2004 Super Bowl.
185

  Daytime soap 

operas cooled off their content as soon as Commissioner Copps suggested that the 
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commission might target them.
186

  Edgy television series ï such as WBôs ñThe Bedford 

Diariesò ï were required to cut potentially indecent scenes, despite objections by series 

creators.
187

  Television producers complained about network intimidation.
188

 

 

Public stations joined commercial broadcasters in self-censorship.  With fewer 

resources, the nonprofit, public-broadcasting sector may be particularly sensitive to the 

possibility of massive indecency fines.  The producers of ñMasterpiece Theatreò chose 

not to make an unexpurgated version of the British television series ñPrime Suspectò to 

PBS member stations because of concern about broadcast indecency.
189

  A manager of a 

PBS station asked in an internal PBS communication whether the public television station 

in Boston should edit an episode of ñAntiques Roadshowò because it depicted a nude 

photograph of Marilyn Monroe.
190

  After the commissionôs decision regarding ñThe 

Blues,ò PBS apparently asked program producers not only to bleep out profanities, but 

also to blur the speakerôs lips if he/she were facing the camera.
191

  Public television 

stations considered whether to edit ñFrontlineò documentaries on al-Qaida and a child-

killer as well as an episode of ñNOVAò on the Iraq war because they contained 

expletives.
192

   

 

Radio stations as well have taken FCC indecency enforcement seriously.  Some 

have publicly fired raunchy on-air talent, instituted compliance programs throughout their 

organizations, and touted ñzero toleranceò policies on indecency.  Some of these efforts 

have included pruning playlists:  Even radio rock standards like The Whoôs ñWho are 

You?ò and Pink Floydôs ñMoneyò have been edited for radio on some stations or dropped 
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from playlists altogether.
193

  An Indianapolis radio station eliminated words like 

ñurinate,ò ñdamnò and ñorgyò from a 2004 broadcast of the Rush Limbaugh talk show.
194

 

 

Both news programming and other live programming have been affected, as well.  

For example, broadcast licensees limited coverage of the eulogies delivered at a 

memorial service for a former professional football player.
195

  KTLA -TV used digital 

technology to blur the expletives spray-painted on a vandalized car shown in a news 

story.
196

  In 2006, a Vermont public-radio station barred one senatorial candidate from 

participating in a candidate debate because the candidate had used the expletive ñshitsò in 

reference to two students in a prior student forum and use of similar language during the 

debates could expose the station to a high fine.
197

  ABC adopted a five-second delay on 

its live coverage of the Academy Awards (not to mention NBCôs time delay for the 

NASCAR races).
198

  On a more frivolous front, CBS canceled the annual Victoriaôs 

Secret fashion show.
199

  

 

The chilling effect extends far beyond the elimination of programming or the 

firing of on-air talent for fear of indecency liability, however.  The more subtle effect 

occurs not when programs are canceled, but when they are subjected to the censorious 

use by low-level station technicians of the ñdumpò button, in which words or images are 

pre-empted on tape delay before being heard by the audience.
200

  Time-delay mechanisms 

are not virtually automatic technological solutions to the problem of indecency; rather, 

they require split-second deployment decisions by station personnel. When those 

decisions are made by technicians following broadly phrased directions from 
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management and aware that high-level talent has been fired for indecency, logic compels 

the conclusion that they will err on the side of caution.
201

  A similar argument can be 

made regarding the incentives for network standards and practices departments to seek 

greater control of creative processes. 
202

 

 

The chilling effect may also extend far beyond sexual expression.  Former FCC 

Chairman Reed Hundt has argued that the FCCôs new indecency regime can be a 

powerful tool to intimidate broadcasters from taking positions critical of government: 

The power to regulate indecency ñacts, many believe, as an implicit threat designed to 

discourage the news side of the electronic media to broadcast anything, even if true, that 

would undercut the administration's efforts to obtain public opinion in favor of their 

political purposes." 
203

  Broadcasters concerned that the commission could abuse its 

power by enforcing its indecency rules to deter news departments from fulfilling their 

roles as government watchdogs would likely censor themselves on both fronts. 

 

Moreover, self-regulation vis-à-vis indecency is not limited to broadcasters.  The 

cable, movie and DBS companies have recently advised Congress that they are engaging 

in an unprecedented joint effort to educate the public and to create family-friendly tiers of 

programming to advance consumer choice.
204

  This is likely an attempt to deflect ña la 

carteò proposals for cable and other subscription services now sold on a tiered basis.
205

   

Whatever its trigger, however, it indicates that cable and satellite as well as broadcasting 

are responding to the content initiatives of the current FCC and its private allies.  Given 

that the FCC has consistently taken the position that it is not authorized to regulate 
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indecency on cable,
206

 and that the agencyôs prior attempt to jawbone ñvoluntaryò family-

hour programming was judicially struck down even in the broadcast context,
207

 the cable 

companiesô decision voluntarily to adopt family-viewing tiers when they might not be 

compelled to do so is significant.
208

   

 

B. Format changes 

 

The emphasis on decreasing daytime indecency may also lead to changes in 

entertainment formats.  For example, sex-related banter has been part of the shock-radio 

format since the 1980s.  With the departure of Howard Stern to satellite radio and radio 

stationsô termination of other ñshock jocksò for indecency violations, that type of 

programming may evolve in a different direction.
209

  At a minimum, with the increasing 

use of time-delay mechanisms, the character ï or at least the public image of ï ñliveò 

programming will also change.  Similarly, the possibility that reduced indecency on 

daytime broadcasting might be replaced by greater television violence is likely to spur  

the already-percolating attempts to authorize FCC channeling of violent programming to 

late-night hours.
210

 

 

C. Network/affiliate relations 

 

It is also likely that the shift in indecency regulation has affected a shift in power 

between networks and affiliates.  This is because the commissionôs decision to 

contemplate imposing forfeitures on network affiliates for airing network programming 
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will either push networks to absorb those costs, and/or will increase the local affiliateôs 

leverage with regard to network content and the practical ability of affiliates to review 

such content in a timely fashion, and to reject it because of asserted fears of FCC fines.
211

  

The relationship between networks and affiliates historically has been complex and 

characterized by both mutual service and power imbalance.  With the possibility of 

looming indecency fines, affiliates can now easily reject network programming they feel 

is inappropriate for their local communities.  While this can give affiliates more local 

autonomy, it may also potentially have collateral effects on the nature of future network 

programming.  Given that network advertising profits are grounded on the ability to 

deliver maximal audiences to national advertisers, the possibility of significant numbers 

of affiliate opt-outs from controversial and edgy programming might well have an impact 

on future project development by the networks.  

 

D. The possibility of skew 

 

Justice William Brennan, dissenting in Pacifica, saw the need ñto appreciate that 

in our land of cultural pluralism, there are many who think, act, and talk differently from 

the Members of this Courtò and accused the Court of ñacute ethnocentric myopiaò in 

approving the FCCôs decision.
212

  The history of indecency regulation (as well as other 

content regulation by the FCC) demonstrates at least a few troubling cases of politically 

motivated enforcement initiatives.
213

  Even those less concerned about specifically 

political uses of regulatory authority could worry about government imposition of 

cultural policy limiting both non-mainstream and increasingly mainstream speech.  Some, 
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for example, might worry that the agencyôs indecency regime is subtly skewed against 

non-mainstream and politically unpopular speech, as evidenced by its fines for two 

feminist satirical and political songs and one gay-themed play reading.  (These critics 

might claim that since broadcasters have self-censored such speech in response to the 

commissionôs signals, the fact that there are few actual FCC decisions of this type is 

insignificant.  On this view, their symbolic value outweighs their number.)  Others might 

see the FCCôs rejection of expletives uttered during a live hip-hop concert, blues 

documentary, or reality show as an unrealistic attempt to reinforce word taboos despite 

their general acceptance, particularly by youth.
214

  A concern about socially or even 

politically conservative indecency enforcement is reinforced by the fact that the FCCôs 

indecency process has permitted particular interest groups ï such as the Parents 

Television Council and the American Family Association ï to dominate indecency 

enforcement.
215

   To the extent that they determine the contours of indecency 

enforcement overall, this may create a regulatory skew toward the views of a minority of 

the public.  In sum, the extensive discretion entailed by the substantive rule changes 

opens the door to politicization of the FCCôs process. 

 

E. Decreased pressure on industry to improve technology 

 

A final predictable result of the commissionôs new indecency regime is that there 

will likely be decreased pressure to improve technological blocking mechanisms and 

program ratings, including the adoption of alternative ratings systems.  If the commission 

were to bow out of regulating indecency ï or at least to continue its pre-2003 approach ï 
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parents and decency groups would feel the pressure to regulate their childrenôs viewing 

with the help of increasingly sophisticated and effective technological measures.  Shifting 

back to a regulatory model from a technological self-help model is likely to decrease the 

incentive to innovate on the technological front. 

 

 

V. Challenges to the new indecency regime  
 

Broadcast indecency has not been subject to judicial review since the ACT cases 

in the late 1980s.  Indeed, some critics suggest that an important part of the FCCôs 

indecency strategy since that time has been to deflect, or at least defer, judicial review of 

its decisions.  With the commissionôs stepped-up enforcement and the increasingly large 

fines at stake, however, broadcasters finally challenged the commissionôs indecency 

actions in court. 

 

A.  Fox Television Stations Inc. et al.  v. FCC and CBS Corporation et al. v. FCC 

 

Following release of the FCCôs Omnibus Order, which concerned Foxôs 2002 and 

2003 Bill board Music Awards shows, an episode of CBSôs ñThe Early Show,ò and 

episodes of ABCôs ñNYPD Blue,ò 
216

 Fox Television Stations and CBS filed a joint 

petition for review in the 2nd Circuit, challenging the commissionôs new indecency 

approach on constitutional and statutory grounds.
217

  In a separate proceeding, the CBS 

network and its affiliates appealed the commissionôs Super Bowl XXXVIII decision to the 

3rd Circuit.
218
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Although CBS v. FCC is still pending in the 3rd Circuit, a divided 2
nd

 Circuit 

panel recently vacated the commissionôs Omnibus Order in Fox v. FCC and remanded 

the fleeting-expletives policy to the commission.
219

 The majority found that the agencyôs 

new policy regarding the broadcast of fleeting expletives was ña significant departure 

from positions previously taken by the agency and relied on by the broadcast industryò 

and was arbitrary and capricious under the Administrative Procedure Act because the 

commission had failed to articulate a reasoned basis for its change in policy.
220

   While 

the majority opinion purported not to reach the other challenges to the commissionôs 

indecency regime, it nevertheless discussed ï in a portion of the opinion it explicitly said 

was outside the courtôs holding ï the constitutionality of the new policy. 

 

On the administrative-law front, agency decisions will be set aside on judicial 

review if they are ñarbitrary, capricious, an abuse of discretion, or otherwise not in 

accordance with law.
221

  Courts will find agency actions arbitrary and capricious or an 

abuse of discretion if the agencies do not provide a ñreasoned analysisò for departing 

from their former rules.
222

    The majority in Fox v. FCC was unpersuaded by the reasons 

advanced by the commission for its change in policy.
223

  It rejected the governmentôs 

principal argument that its new fleeting-expletives policy advanced the ñfirst blowò 

theory under Pacifica ï that any other rule would unfairly force viewers, including 

children, to absorb the ñfirst blowò of unexpected expletives.  Claiming that the 

commission had no reasonable explanation for its change of mind after 30 years and that 

it had shown no evidence of harm from fleeting broadcast expletives, that the 
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commissionôs otherwise contextual approach under which fleeting expletives might be 

permissible when not patently offensive necessarily undermined its ñfirst blowò 

justification because the justification was disconnected from the policy implemented by 

the commission,
224

 that the commissionôs view that it is often difficult to distinguish 

whether an expletive is being used in a non-literal way ñdefies any common-sense 

understanding of these words,ò
225

  that the agencyôs fear that a per se exemption for 

fleeting expletives would lead to a barrage of expletives on television is ñdivorced from 

reality,ò
226

  and that the FCCôs argument that requiring repetition before finding 

expletives indecent would be inconsistent with its contextual-indecency approach is itself 

inconsistent with the presumptive indecency of certain expletives under the agencyôs own 

new rules,
227

 the majority concluded that the agencyôs fleeting-expletives rule was 

insufficiently explained.  Referring to President Bushôs use of the word ñshitò in a 

conversation with Prime Minister Tony Blair and Vice President Dick Cheneyôs utterance 

of ñfuck yourselfò on the Senate floor as evidence of non-sexual uses of the terms, the 

Fox v. FCC majority found incomprehensible the commissionôs conclusion that the 

expletives are always grounded in sex or excrement.
228

  As for the commissionôs new 

approach to profanity, the majority found it to be ñsupported by even less analysis, 

reasoned or not.ò
229

  To the extent that the profanity definition was justified by the 

arguments underlying the change in the indecency regime, the court found them equally 

unpersuasive for profanity.  Moreover, the majority found that the commission, which 

had previously taken the position that a separate ban on profane speech was 

unconstitutional, had not shown the necessity for profanity regulation ï particularly 

because the scope of the definition of profane ñappears to be largely (if not completely) 
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redundant with its indecency prohibition.ò
230

 Because of the substantial overlap between 

the commissionôs definitions of ñindecentò and ñprofane,ò the court concluded that the 

FCC had not provided ña reasonable construction of the term óprofane.ôò 
231

 

 

In addition to arguments grounded on the Administrative Procedure Act, the 

networks and amici curiae had challenged the Omnibus Remand Order in Fox v. FCC on 

the grounds that the FCCôs ñcommunity standardsò analysis was arbitrary and 

meaningless; that the indecency findings were invalid because the commission did not 

make findings of scienter; that the definition of ñprofaneò was unconstitutional; that the 

indecency regime as a whole was unconstitutionally vague; that the indecency test 

permitted the commission to make unconstitutional determinations about the quality of 

speech; and that the FCCôs indecency regime was an impermissible content-based 

regulation of speech in contravention of the First Amendment.
232

   

 

Although the majority refrained from deciding the constitutional challenges as 

such, the Fox v. FCC opinion contained significant commentary on the First Amendment 

issues.
233

  ñ[W]e are skeptical,ò concluded the majority opinion, ñthat the Commission 

can provide a reasoned explanation for its ñfleeting expletiveò regime that would pass 

constitutional muster.ò
234

  In broad language (arguably not limited to the ñfleeting 

expletivesò context), the majority said that it was ñsympatheticò to the contention that 

ñthe FCCôs indecency test is undefined, indiscernible, inconsistent, and consequently, 

unconstitutionally vague.ò
235

  It agreed with the plaintiffsô contentions that the 

ñindecency test coupled with its ñartistic necessityò exception fails to provide the clarity 
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required by the Constitution, creates an undue chilling effect on free speech, and requires 

broadcasters to ñsteer far wider of the unlawful zone[.]ò
236

  

 

With regard to the constitutional issues, Judge Pierre Leval in dissent expressed 

ñneither agreement nor disagreementò with the majorityôs constitutional discussion.
237

  

As for the challenges under the Administrative Procedure Act, the dissent disagreed with 

the majorityôs conclusion that the commission had not provided a reasoned explanation 

for its change of policy.  Judge Leval rejected the majorityôs conclusion that the 

commissionôs explanation was irrational, arbitrary or capricious, contending that even if 

one could reasonably disagree with the commissionôs new position, it was adequately 

supported.
238

  The dissent rejected the majorityôs reliance on inconsistency, arguing that 

such an argument ñmust be directed against the entire censorship structureò and ñdoes not 

demonstrate that the Commissionôs change of standard for the fleeting expletive was 

irrational[,]ò
239

  that allowing the broadcast of the same material in some circumstances 

and not others ï far from irrational ï is an attempt ñto reconcile conflicting values.ò 
240

  

The dissent also argued for deference to the commissionôs judgment as to its prediction 

that expletives would be more common in broadcast programming if unsanctioned,
241

 and 

found rational the commissionôs conclusion that although ñfuckò is often used ñwithout a 

necessary intention on the part of the speaker to refer to sex[,]ò
242

 it was ñnot irrational 

for the Commission to conclude that, according to the understanding of a substantial 

segment of the community, the F-word is never completely free of an offensive, sexual 

connotation.ò
243

  In the dissentôs view, ñWhat we have is at most a difference of opinion 

between a court and an agency.ò 
244
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The precise scope and meaning of the 2nd Circuitôs 2-1 decision in Fox v. FCC 

are not clear.  On the one hand, the majority specifically rejects the FCCôs attempt to 

limit its scope of review to whether the two Fox broadcasts of the Billboard Music 

Awards were indecent and/or profane. 
245

  Yet it does not purport to rule on the FCCôs 

enforcement regime as a whole.  Rather, the court describes its review as focused on the 

validity of the ñnew ófleeting expletivesô policy announced in Golden Globes and applied 

in the Remand Order.ò 
246

  Thus, the various other aspects of the FCCôs current 

indecency enforcement regime discussed in this First Report are not explicitly addressed 

by the courtôs Fox v. FCC decision.  The courtôs holding is simply that the commission 

has not adequately explained its shift in enforcement to include fleeting expletives.  

Nevertheless, the court makes clear that it doubts the FCCôs ability to craft a viable 

explanation for its fleeting-expletives presumption:  ñ[W]e are doubtful that by merely 

proffering a reasoned analysis for its new approach to indecency and profanity, the 

Commission can adequately respond to the constitutional and statutory challenges raised 

by the Networks.ò 
247

   In addition, language in the majority opinion, particularly in the 

constitutional discussion, appears to extend further than the fleeting-expletives aspect of 

the indecency regime.  The majority opinion ñquestion[s] whether the FCCôs indecency 

test can survive First Amendment scrutiny[,]ò suggesting that the generic definition of 

indecency ñfails to provide the clarity required by the Constitution,ò and notes that the 

Supreme Court in Reno v. ACLU struck down as unconstitutionally vague an indecency 

regulation for the Internet worded virtually identically to the FCCôs definition.
248

  While 

the Fox majority perceives itself as limited by Supreme Court precedent with respect to 
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the appropriate level of First Amendment scrutiny for broadcasting,
249

 it nevertheless 

expresses its view that current media reality vitiates the uniqueness attributed to the 

broadcast medium in prior Supreme Court cases.  In the Fox majorityôs view, strict 

scrutiny of a traditional sort may ñat some point in the futureò apply to regulation of 

broadcast television.
250

   

 

What does this mean?  First, despite its use of very expansive language in parts of 

the opinion, the holding of the Fox case is limited.  Second, a panel of the 2nd Circuit has 

rejected the FCCôs articulated reasons for adopting its new fleeting-expletives policy, 

thereby requiring the commission either to justify its policy differently or to stop 

imposing sanctions for indecency merely on the basis of fleeting expletives.  Third, it 

suggests that the panel is uncertain whether the FCCôs entire regime for the regulation of 

indecency would be unconstitutional under current Supreme Court precedent.  

 

One possible ï albeit unlikely ï FCC response to the Fox v. FCC decision is the 

elimination of the fleeting-expletives policy.  Another is a commission effort to craft new 

justifications in response to the panelôs ruling.   FCC Chairman Martin responded to the 

2nd Circuit decision by ñcompletely disagree[ing]ò with the ruling, asserting that ñ[i]f 

ever there was an appropriate time for Commission action, this was it.ò 
251

  In a pointed 

statement invoking expletives and referring to the 2nd Circuit as ñthe New York court,ò 

Chairman Martin sought to demonstrate that the court was  ñdivorced from reality in 

concluding that the word ófuckô does not invoke a sexual connotation.ò  The chairman 

asserted that ñit is hard to believe that the New York court would tell American families 
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that ñshitò and ñfuckò are fine to say on broadcast television during the hours when 

children are most likely to be in the audience.ò 
252

  In like vein, Commissioner Copps 

warned in a statement that ñany broadcaster who sees this decision as a green light to 

send more gratuitous sex and violence into our homes would be making a huge mistake. 

... . Enforcing the laws against indecency, profanity and obscenity must remain a 

Commission priority.ò 
253

   Although the commission has chosen not to appeal the panelôs 

Fox decision to the full 2nd Circuit, the government could still appeal the decision 

directly to the Supreme Court.
254

 *   While the government considers the next steps in its 

litigation strategy, congressional intervention is also likely.  Although a Senate bill to 

grant the commission explicit enforcement authority to regulate fleeting expletives failed 

to receive a floor vote before Congressô August recess this year, Chairman Martinôs 

remarks to Congress that legislative ñefforts are even more important in the wake of the 

Second Circuitôs recent decisionò will l ikely bear additional fruit as Congress 

reconvenes.
255

 

 

B.  The First Amendment landscape 

Even though final judicial resolution of these challenges is still pending, the First 

Amendment issues are well worth addressing.  How they will be resolved depends in 

large degree on: the stringency of the review the First Amendment will be deemed to 

require for broadcasting today, the characterization of the compelling interest at issue, 

and the degree of effectiveness required of technological alternatives. 

______________________________________________________________________________________

* Recently, after this First Report was prepared, the FCC received permission to file a writ of certiorari 

appealing the decision in Fox v. FCC to the U.S. Supreme Court.  See, e.g., John Eggerton, FCC to 

Challenge Profanity Decision in Supreme Court, BROADCASTING &  CABLE ONLINE, Sept. 26, 2007, 

available at http://www.broadcastingcable.com/article/CA6483656.html.  

http://www.broadcastingcable.com/article/CA6483656.html
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The underlying issue in all considerations of the First Amendment status of 

broadcast television and radio is whether broadcasting is exceptional and distinguishable 

from print media, thereby justifying more governmental regulation than would 

traditionally be permitted by the First Amendment in the print context.  A complementary 

question is whether other, non-broadcast media should be treated like broadcasters or like 

print in constitutional analysis.  Most media scholars agree that the Supreme Court has 

applied a less stringent version of the First Amendment to review broadcast regulation, 

thereby establishing a distinct (and less protective) First Amendment broadcast 

paradigm.
256

  Traditionally, the principal rationale for the distinguishable constitutional 

treatment of broadcasting has been the scarcity of broadcast frequencies.  In the 

indecency context, however, the principal arguments have rested on the pervasiveness of 

broadcasting, its unique accessibility to children, and the insufficiency of warnings to 

prevent exposure to indecent material.   Yet all these rationales for differential treatment 

of broadcasting have been subject to sustained critique.  In the indecency context, for 

example, the current questions are whether broadcasting is still sufficiently 

distinguishable from cable and other media conduits in terms of its pervasiveness and 

accessibility to justify greater regulation, or whether the broadcast paradigm has been 

rendered archaic by technological change.  If new technologies are indistinguishable on 

these bases from radio and over-the-air television, then different constitutional treatment 

appears arbitrary.
257
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The FCCôs recent opinions claim that they are fundamentally sensitive to First 

Amendment issues.
258

  They are careful to reiterate that the commission engages in a 

weighing and balancing process in assessing indecency and patent offensiveness.  They 

also explain that because their analysis is contextual, the particular weight and balance of 

any of the factors they consider cannot be established in vacuo, in advance.  The FCC 

relies on FCC v. Pacifica as the judicial foundation for its indecency enforcement, 

characterizing the Pacifica Court as having "quoted the commission's definition of 

indecency with apparent approval."
259

  The definition has also been upheld against 

constitutional challenges in the ACT cases in the D.C. Circuit.
260

   According to the 

commission, even when the Supreme Court has rejected indecency regulations in non-

broadcast contexts, it has nevertheless reaffirmed its acceptance of FCC intervention with 

regard to broadcast indecency.
261

  Thus, the commission argues that the constitutional 

status of broadcasting is still distinguishable from that of other media, and, indeed, that 

something less than First Amendment strict scrutiny should apply to the review of the 

agencyôs indecency regulations.
262

  The commission takes the position that broadcasting 

is still especially pervasive and accessible to children.   

 

In support of the commissionôs indecency approach, one might argue that 

broadcastersô broad void-for-vagueness and overbreadth arguments under the First 

Amendment are overstated.  Since the Supreme Court in Pacifica permitted the 

commission to channel indecent material to late night hours, and since the commission 

reasonably decided that limiting such channeling to the seven dirty words ñmade no legal 

or policy sense,ò 
263

 then the agency will be faced by definition with having to make 
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discretionary, contextual judgments.  So long as it does not regulate in a manner designed 

to promote any particular viewpoint, courts may well find the ambiguity associated with a 

standard like the generic indecency definition to be an unavoidable aspect of language.
264

  

The reality is that any contextual analysis can be criticized as potentially vague and 

overbroad.  If that degree of vagueness and breadth were to be constitutionally fatal, then 

rational indecency enforcement would not be viable. In any event, commission-

supporters would argue, a presumption that particular types of expletives will be deemed 

patently offensive is not so vague and unpredictable on its own that it should lead to a 

significant chilling effect.  Even if there is a chilling effect, it arguably amounts to no 

more than channeling the programming to 10 p.m. ï arguably not an overly onerous 

requirement.  The Supreme Court has recognized that total bans are more constitutionally 

problematic than mere zoning regulations of speech.
265

  The FCC could argue that 

because technological alternatives are not likely to be effective, the most reasonable way 

to balance the interests of children and adults is to rely on government regulation and 

simply move the undesirable material to a safe harbor.
266

  As for indecency enforcement 

procedures, there is arguably nothing in the First Amendment that places unrealistic 

evidentiary burdens on complainants, so long as the agency requires enough evidence to 

be able to make some kind of reasonable contextual determination.  Similarly, the 

Supreme Court has on many occasions recognized the compelling character of the 

government interest in the protection of children.
267

  As for the proposition that children 

are likely to hear the commissionôs prohibited expletives elsewhere, thereby making the 

agencyôs enforcement quixotic, ñit makes a difference whether they hear [the words] in 

certain places, such as the locker room or gutter, or at certain times, that do not identify 



 60 

general acceptability.ò
268

  On this view, the government has an interest in making certain 

that it does not implicitly suggest, by its regulatory reticence, that indecency on the air is 

socially acceptable. 

 

On the other hand, although the commission has consistently uttered the mantra 

that its definition of indecency has withstood constitutional review already, neither the 

Supreme Court in Pacifica nor the D.C. Circuit in the ACT v. FCC cases has in fact 

opined on the constitutionality of the indecency regime as currently applied.
269

  The 

definition of indecency was not challenged by any of the parties in the Pacifica case
270

  

and the Pacifica Court declined to consider a vagueness challenge to the indecency 

definition.
271

  Moreover, the case made clear that the Courtôs holding was an 

ñemphatically narrowò 
272

 ruling issued in response to an as-applied challenge to a 

ñverbal shock treatment.ò 
273

  Thus, there has been no final finding by the Supreme Court 

with regard to the constitutional status of the commissionôs indecency definition.  

Moreover, both Pacifica and the ACT trilogy contain cautions in favor of regulatory 

restraint.
274

  A failure to abide by those cautions may well cast doubt on the 

commissionôs assertions of constitutionality.  Finally, the 2nd Circuitôs recent decision in 

Fox v. FCC ñquestion[s] whether the FCCôs indecency test can survive First Amendment 

scrutiny.ò 
275

 

 

The newly revived and potentially expansive category of the ñprofaneò under 

Section 1464 also raises constitutional issues.  Whatever the validity of the argument that 

Pacifica can serve as the springboard for expansive indecency regulation, it is certainly 
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true that neither Pacifica nor any subsequent Supreme Court case opined on the 

constitutional permissibility of the commissionôs definition of ñprofaneò under Section 

1464.
276

  That definition ï including ñpersonally reviling epithets,ò ñlanguage so grossly 

offensive to members of the public who actually hear it as to amount to a nuisance,ò and 

ñvulgar, irreverent, or coarse languageò 
277

 ï is even more open-ended than the agencyôs 

definitions of actionable indecency.  The new definition of the ñprofaneò is either co-

extensive with indecency and therefore unnecessary,
278

 or so ambiguously more 

expansive as to pose even greater vagueness and overbreadth problems than the definition 

of indecency. 

 

In addition, an argument grounded on the history of the indecency rulesô 

application might have constitutional traction.  Arguably, the commissionôs contextual 

factors for indecency assessments insufficiently cabin regulatory discretion and provide 

inadequate guidance to broadcasters because, by definition, the relationship of the factors 

to one another is unpredictable in any given case.
279

  The contextual factors are 

manipulable.  Simply complying with emerging per se indecency or profanity rules is an 

insufficient option ï not only because the commission has not in fact limited its 

regulatory scope, but also because even those per se rules are subject to override.
280

  The 

inconsistencies in some commission resolutions of apparently similar or comparable 

cases supports the argument that broadcasters are left with insufficient guidance and are 

therefore more likely to self-censor.
281

  While case-by-case determinations will inevitably 

lead to variations supposedly based on contextual differences, the reasonably risk-averse 

broadcaster must operate as if the contextual standard is really a bright-line rule 
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established by the most limiting decision.  The interpretive openness of a contextual 

standard is operationally irrelevant when license revocation is potentially a live 

possibility.  On this view, a constitutional problem with the indecency rules is that despite 

the agencyôs claims that the contextual character of its indecency regime is what makes it 

avoid arbitrariness, its inevitable effect is to lead broadcasters to gear their behavior to 

the most restrictive possible interpretation of the rules.
282

  As the majority put it in dictum 

in Fox v. FCC, ñ[W]e are hard pressed to imagine a regime that is more vague than one 

that relies entirely on consideration of the otherwise unspecified ócontextô of broadcast 

indecency.ò
283

  Similarly, because the FCC currently sees merit as far from dispositive in 

indecency cases, a broad range of even socially valuable material is likely to be shunned.  

The procedural developments described in Section II (C) above are also troubling in this 

connection.  The fact that the commission does not hold a formal hearing for the 

imposition even of extraordinarily high fines, the expense and length of even informal 

indecency processes, and the effective pressure on broadcasters to settle multiple 

complaints by consent decree can certainly enhance the chilling effect of the indecency 

rules.
284

 

 

The FCCôs invigorated indecency regime also engages the commission in 

substantive appraisals of expression:  In assessing patent offensiveness, for example, the 

commission inevitably uses its own editorial, substantive judgment to decide whether the 

material in question was gratuitous or necessary to the point being made.
285

   This, as 

Judge Patricia Wald put it in her dissent in ACT III, necessarily leads to unduly subjective 

judgments about the closeness of the connection between the challenged material and the 
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point of the program.
286

  More troublingly, however, the FCCôs insertion of itself into the 

editorial process ï in second-guessing decisions made by the producers of the 

programming ï is a usurpation of a different sort of role.  The First Amendment would 

not permit, one would think, that kind of interference in fundamental editorial judgments, 

if the judgment were not about content that might be considered indecent.
287

  In the FCC 

context, the commission has consistently advanced the proposition that the agency should 

not be second-guessing substantive programming decisions made by broadcasters.
288

 The 

definitional determination made by the FCC in assessing the indecency of sexual or 

excretory materials necessarily involves substantive second-guessing inconsistent with 

the agencyôs stated goal of deference to programming decisions of broadcasters.
289

  This 

approach gives far too much discretion to government officials to judge the merit of 

speech.
290

 

 

Similarly, the commissionôs refusal to consider program popularity
291

 or some 

sort of objective measure of community acceptance places a great deal of weight on the 

commissionôs ability to rely on its collective experience to predict the reactions of the 

average viewer or listener.  The purported benefit of a community-based standard is that 

it will avoid assessing speech either by reference to each fact-finderôs personal opinion or 

its ñeffect on a particularly sensitive or insensitive person or group.ò
292

  But to the extent 

that the commission has been relying on the increasing number of indecency complaints 

in triggering its new indecency-enforcement process, it is in danger of having its patent-

offensiveness judgments influenced by the least-tolerant complainants.  Especially in 

light of the fact that most of the indecency complaints received by the commission since 
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2003 have been orchestrated by particular interest groups such as the PTC or the 

American Family Association, there is the danger that speech will be ñjudged by the 

standards of the community most likely to be offended by the message.ò 
293

     

 

Finally, broadcasters have argued that the commissionôs imposition of liability on 

broadcast networks for airing indecent material under Section 1464, even though they 

had no prior knowledge, is tantamount to liability without fault (ñstrict liabilityò) for 

speech and therefore unconstitutional under the First Amendment.
294

    

 

Those who argue that the broadcast paradigm is archaic will point out that 

Supreme Court First Amendment precedent in areas other than broadcasting has struck 

down attempts to ban indecency:  on the telephone (Sable)
295

, on cable (Playboy),
296

 and 

on the Internet (Reno).
297

  In Reno, the Court expressed particular concern with the 

vagueness associated with the indecency definition in the Communications Decency Act 

ï a definition using language identical to the FCCôs indecency definition.
298

   Were the 

Court to face the facts of Pacifica today, on this view, it would be hard-pressed to 

distinguish broadcasting from cable and the Internet sufficiently to justify more invasive 

regulation.
299

  The Court has stated that cable is as accessible as broadcasting.
300

  If most 

Americans now receive their network channels via cable, the argument distinguishing the 

two technologies seems flimsy.  Critics of the FCC and Pacifica would then claim that 

the diluted First Amendment scrutiny given broadcasting in Pacifica, if ever appropriate, 

is now unjustifiable.
301

  On this view, indecency regulation in general ï and particularly 



 65 

the new version currently employed by the commission ï must be subjected to the 

strictest of constitutional scrutiny.
302

   

 

In traditional strict-scrutiny analysis, regulations controlling speech must be 

shown to respond to a compelling government interest in the most narrowly tailored 

fashion.
303

  Indecency regulation is often defended because of the commissionôs 

compelling interest in protecting the psychological well-being of children.  On the one 

hand, a number of Supreme Court cases have characterized such an interest as compelling 

without much discussion.
304

   On the other hand, some members of the Court have 

recently emphasized the government interest as the interest in helping parents control 

their children (rather than an independent government interest in the welfare of 

children).
305

  The two interests are not always coextensive.  In addition, it is unclear 

whether courts will require the government to make more of a showing of harm from 

indecency to children in order to justify indecency channeling.  Neither the Supreme 

Court in Pacifica nor the D.C. Circuit in the ACT cases required proof of harm; instead, 

they deferred to administrative and congressional findings.  In his dissent in ACT I, Judge 

Harry Edwards of the D.C. Circuit argued that the government had not proved that 

indecency would harm children, and that regulations constraining speech should require 

such showings.
306

  In the cable context, Justice Anthony Kennedy appeared disposed to 

requiring more empirical evidence of indecent signal bleed.
307

  If the Court were to 

conclude that the harm of indecency has not been established with particularity 

(especially with respect to the upper end of the age range included in the commissionôs 
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definition of children) ï then the viability of broadcast indecency regulation would be in 

doubt. 

 

The second prong of the strict-scrutiny analysis focuses on the fit between the 

regulation and its goal: whether the regulation is sufficiently narrowly tailored.  It is 

unclear whether the actual FCC indecency enforcement process is well-suited to achieve 

the goal.
308

  If the purpose of the indecency regulations in the first place is to protect 

children, then it seems that assessing patent offensiveness from the point of view of the 

average adult viewer does not necessarily serve the central purported purpose of the 

regulations. 
309

  A related rationale has to do with privacy.  The commission contends that 

its regulatory purpose is to protect the viewer and listener from being accosted in the 

privacy of his or her home with unexpected and patently offensive material.  Even if it is 

deemed compelling, there is a question as to the regulationôs efficacy in promoting such 

an interest because such material can be aired during the indecency safe harbor or during 

some kinds of meritorious programming, and adults can be accosted with the very same 

patently offensive material in their homes either during a program deemed not patently 

offensive, or in programming aired after 10 p.m. 

 

Moreover, the operative question regarding the tailoring prong of strict-scrutiny 

analysis will be whether the courts will accept the availability of less-intrusive 

technological measures as solutions to broadcast indecency, or whether they will focus on 

the fact that such technological blocking measures depend on the ability and willingness 
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of parents to use them and, in any event, that they cannot adequately address accidental 

exposure to unexpected, surprising indecency. 

 

The precedent is equivocal with regard to this question.  On the one hand, the 

Supreme Court in cases like Pacifica justified time-channeling on the ground that viewers 

or listeners could be surprised by indecency in their homes.  On the other hand, more 

recent cases can be read to suggest that indecency regulation will not pass constitutional 

strict scrutiny if there is a non-content-based alternative ï even if that alternative is not 

perfect.
310

  The availability of the V-chip and the fact that so many Americans now 

receive their broadcast channels via cable (with its own blocking mechanisms) suggest 

that such (admittedly imperfect) consumer-empowerment devices could undermine the 

FCCôs regulatory regime as a whole.
311

    

 

To some extent, the resolution of the tailoring question will depend on the extent 

of the governmentôs burden.  Whether technological blocking mechanisms would 

completely undermine the commissionôs indecency regime would depend on the degree 

of effectiveness required of blocking mechanisms like the V-chip and/or blocking 

programs offered to consumers by various cable companies.
312

  The targeted blocking 

available on non-broadcast technologies has figured in the Courtôs regulatory analysis in 

non-broadcast contexts. Recent cases (albeit outside the broadcast context) suggest that 

the Court might place a heavier burden on the government to show that filters and blocks 

do not work effectively.
313

  Since the vast majority of Americans receive their broadcast 

programming via cable or satellite, the television V-chip is not the only filtering 
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technology available.  Targeted blocking offered by cable is a viable alternative for most 

of the country. The effectiveness of blocking technology will also doubtless increase 

when the digital transition is completed.  Such technological solutions were not available 

at the time of Pacifica, and given that the Pacifica Courtôs reasoning for distinguishing 

broadcast from other media is under technological pressure today, it would be reasonable 

to expect that the Court would look closely at the possible role of blocking technology in 

addressing broadcast indecency.   

 

At the same time, the Court has noted that the First Amendment will not prohibit 

speech regulation so long as the government can demonstrate that the alternatives to 

regulation are not as effective as regulation.
314

  Thus, the viability of the broadcastersô 

argument will depend on the kind of showing made by the commission regarding the 

failings of current blocking technology for broadcast.  While the Supreme Courtôs non-

broadcast cases suggest that a mere demonstration that parents are not using the available 

V-chip technology is not in itself sufficient to show that the non-regulatory alternative is 

insufficiently effective,
315

 the facts that not all television sets contain V-chip technology, 

that the current content rating system to which the V-chip technology is keyed is subject 

to criticism,
316

 and that the V-chip cannot prevent viewers from being exposed to 

unexpectedly indecent material in otherwise child-friendly programming may persuade 

courts that technological solutions are not in fact less-restrictive alternatives than the FCC 

regulatory option.   
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In sum, the Supreme Court has struck down legislative attempts to impose 

indecency regulations on non-broadcast media such as telephone, cable, and the Internet.  

Thus, courts addressing the constitutionality of the FCCôs indecency-broadcast regime 

will first have to decide whether broadcasting can still be treated distinctly from other 

media, or whether changed circumstances justify limiting Pacifica.  (Even if a special 

constitutional analysis were still applicable to broadcasting, courts would nevertheless 

have to assess the constitutionality of the generic definition of broadcast indecency and 

the actionably profane as applied under the new indecency approach.)  The issues that 

will likely influence the First Amendment analysis of the FCCôs indecency regime will 

include whether the right focus is on empowering parents or protecting children, whether 

the government has to make up for the failings of inattentive parents, whether courts 

should defer to congressional or administrative findings of harm to justify regulation or 

require government to demonstrate specific evidence of harm from exposure to 

indecency, and whether the existence and likely future improvements in blocking 

technology undermine the need for regulatory intervention.
317

  Although the majority of 

one 2nd Circuit panel has concluded that the commissionôs current indecency regime 

violates the Administrative Procedure Act and would likely fail constitutional review as 

well, the chairman of the FCC has strongly criticized the decision and reminded us that it 

is not the last word.  We await the governmentôs decisions regarding appeal of Fox v. 

FCC, the 3rd Circuitôs decision in the pending CBS case, the FCCôs response to the 2nd 

Circuitôs remand, and the commissionôs legislative initiatives, if any, on the subject of 

indecency and profanity.     
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VI. Extension of the indecency approach ï beyond broadcasting and into 

violence 

 

Ultimately, even though the FCCôs decisions in the area of broadcast indecency 

are important on their own terms and the pending cases will have important consequences 

for the jurisprudence of broadcast regulation, two additional developments demonstrate 

the fundamental importance of this inquiry.   First, supporters of the FCCôs indecency 

regime claim that the agency should expand its regulation to include indecency on cable 

and satellite as well.  Second, certain interest groups and members of Congress are 

currently discussing expanding FCC authority to channel violent programming to late-

night hours in a fashion parallel to its regulation of indecency.
318

   

 

A. Extension of indecency regulation to cable and other subscription services 

 

The FCCôs current chairman, Kevin Martin, has argued before Congress and 

elsewhere that there should be a uniform approach to indecency in all electronic media 

(and that such an approach not be deregulatory).
319

  Indeed, Chairman Martin has 

explicitly called for content-neutral legislative solutions in the wake of the 2nd Circuitôs 

decision striking down the commissionôs new fleeting-expletives policy in the broadcast 

context. 
320

  There has been a grass-roots movement ï supported by legislators as well ï 
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to push cable to an ña la carteò subscription system for those people who do not want 

access to indecency on cable.
321

  A new bill has been introduced in Congress recently in 

order to permit cable and satellite subscribers to opt out of programming.
322

 

 

Extension of the FCCôs current regime of indecency regulation to cable and 

satellite faces significant constitutional hurdles, particularly with respect to cable.
323

  As 

noted above, attempts to regulate indecency on cable have been rebuffed recently by the 

Supreme Court.
324

  The significant blocking and filtering capabilities of non-broadcast 

media are likely to weigh heavily in the constitutional calculus.
325

  Thus, analysts have 

concluded that in the current Supreme Court climate, it would be unlikely that the Court 

would apply Pacifica to non-broadcast media such as cable.
326

  It may be that, 

doctrinally, acceptable government regulation of indecency on cable is probably limited 

to public information about the use of filters and blocking mechanisms.  As for satellite 

radio and television, even though the First Amendment cases regarding broadcasting 

(such as Pacifica) should apply directly because satellite provision of programming uses 

the broadcast spectrum, the fact that these media are ñsubscription only,ò not very 

pervasive at this point, and capable of targeted blocking might well influence courts to 

treat these new media as more analogous to cable than to traditional broadcast.
327

     

 

However, mandated a-la-carte systems are not as susceptible to constitutional 

challenge.  Chairman Martin has advised cable operators of his view that government a-

la-carte mandates would easily survive First Amendment scrutiny:
328

 

ñIn the first place, it is far from clear that any level of First Amendment scrutiny 

would be applied to a requirement to unbundle, for payment purposes, disparate 
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video signals that comprise a programming package. While the Constitution 

protects the right to speak, it certainly doesnôt protect a right to get paid for that 

speech.  Even if, however, the First Amendment were thought to apply to an a la 

carte regime, such a regime does not on its face favor or disfavor particular types 

of speech or impose a burden on speech based on a programôs ideas or views. All 

of the versions of a la carte would keep government out of regulating content 

directly while enabling consumers, including parents, to receive the programming 

they want and believe to be appropriate for their families.ò 
329

 

 

Others, of course, argue forcefully to the contrary, suggesting that a-la-carte proposals are 

subject to strict (or, at a minimum, intermediate) First Amendment scrutiny and cannot 

properly be masked as mere rate regulation.
330

  Whether Martinôs constitutional 

predictions would be proven correct on judicial review is in practical effect almost less 

important than the fact that he made such an argument to the national association of cable 

operators.  The rational cable operator might well respond to such a message by self-

regulating.  In addition, recent First Amendment jurisprudence suggests that incentive-

based regulation ï rules which provide incentives for voluntary agreement to regulation ï 

is substantially more likely to pass constitutional muster than traditional command-and-

control regulatory requirements.
331

  Therefore, even if the government were not to 

mandate any indecency-reducing rules for non-broadcast multichannel video providers, it 

might consider developing incentives for cable and satellite companies to reduce or zone 

their indecent programming.
332

 

 

B. The possibility of regulating television violence 

 

Like indecency, violent television programming ñhas been a matter of private and 

governmental concern and discussion almost from the beginning of television 
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broadcasting.ò
333

  Recently, arguments have been made that the FCC should regulate 

televised violence as well as indecency.
334

  The new president of the Parents Television 

Council has publicly proclaimed that television violence is his ñprimary concern.ò 
335

  

Bills to authorize the commission to regulate television violence have been introduced.
336

 

In 2004, 39 members of Congress asked the FCC to undertake an inquiry into television 

violence and determine the negative effects of televised violence on children and 

governmentôs ability to regulate excessively violent programming in keeping with the 

constitution.
337

  The FCC recently released a report in response to this congressional 

request.
338

   

 

Like the commissionôs prior report on television violence, released in 1975, the 

2007 Violence Report finds that ñthere is deep concern among many American parents 

and health professionals regarding harm from viewing violence in media.ò
339

  Yet, by 

contrast to its non-intervention recommendations in the 1975 report,
340

 the 2007 Violence 

Report recommends that ñaction should be taken to address violent programmingò
341

 

because research indicates that televised violence can increase aggressive behavior in 

children, at least in the short term,
342

 and because ñalthough the V-chip and TV ratings 

system appear useful in the abstract, they are not effective at protecting children from 

violent content.ò
343

  The report opines that constitutionally acceptable legislation could be 

drafted, but does not purport to recommend particular statutory language.
344

   

 

Specifically, the report concludes that Congress could constitutionally implement 

a time-channeling solution or mandate some other form of consumer choice in obtaining 
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video programming.
345

  (It endorses, for example, an a-la-carte regime for the purchase of 

multichannel video programming.ò
346

)  While it recognizes that ñfurther action to enable 

viewer-initiated blockingò
347

 would be desirable, the report asserts that such actions 

would not be sufficient without an adequate mandatory ratings system.
348

  This is not to 

say that self-regulation is discouraged:  ñ[I]ndustry could on its own initiative commit 

itself to reducing the amount of excessively violent programming viewed by children 

(e.g., broadcasters could adopt a family hour at the beginning of prime time, during 

which they decline to air violent content).ò
349

  Finally, the 2007 Violence Report 

specifically addresses the question of defining violent programming, stating that a 

definition must be ñsufficiently clear to provide fair noticeò and concluding that: ñWhile 

developing a definition would be challenging, we believe that Congress could do so.ò
350

   

 

Although the FCCôs 2007 Violence Report suggests that the First Amendment 

would not totally block congressional attempts to channel violent programming,
351

 the 

constitutional viability of anti-violence provisions would depend with great particularity 

on how they were structured and drafted.
352

  It should be noted, however, that the 2007 

Violence Report explicitly rejects strict scrutiny as the applicable standard for broadcast 

content regulation.
353

  That conclusion is questionable, particularly as regards classic 

content regulation.
354

   

 

Given that a court would likely subject a television violence statute to strict 

scrutiny, the first question is whether the government has shown that regulating television 

violence would serve a compelling governmental interest.  Though the protection of 
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children from harm has been deemed such an interest, the precise connection between 

television violence and harm to children has not been clearly established.  The 2007 

Violence Report recognizes that research has shown only a correlation between increased 

aggressiveness and television violence and has not proved causation (particularly of 

violent behavior).
355

  Thus, the 2007 Violence Report does not make a very strong 

empirical argument.
356

  If a reviewing court were to require empirical evidence of harm 

from television violence as part of its inquiry into the compelling governmental interest 

justifying regulation, the reportôs empirical discussions would not be deemed powerfully 

conclusive.
357

  

 

Another critical difficulty is the need to define violence.  In the commissionôs 

view, ñCongress could develop an appropriate definition of excessively violent 

programmingò if ñsuch language [were] narrowly tailored and in conformance with 

judicial precedent.ò
358

  Yet it is difficult to conceive of such a definition that would not 

trigger viable overbreadth and vagueness challenges.
359

  There is a lack of consensus on 

how to define violence (and, especially, ñexcessiveò violence).  Violence is inevitable in 

journalism (especially in wartime), but a news exemption would both create perverse 

incentives to denominate violent ñinfotainmentò as ñnewsò and arguably arbitrarily 

protect material harmful to children.  Some social scientists distinguish between the 

effects of exposure to ñgoodò and ñbadò violence, generally suggesting that violence is 

bad when it is unrealistic and its consequences are not shown.
360

  However, others claim 

that these distinctions are not empirically established.
361

  Ironically, the commissionôs 

attempts in the 2007 Violence Report to suggest definitional refinements ï such as 
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defining violence differently for different purposes
362

 ï exacerbate the difficulties.  The 

commissionôs suggestion of possibly basing the definition of violence ñon the scientific 

literature ... which recognizes the factors most important to determining the likely impact 

of violence on the child audienceò
363

 is obviously problematic because of the lack of 

agreement in the social-science literature.  The explanatory example provided by the 

commission itself casts doubt on the commissionôs expressed definitional optimism: 

ñ[S]uch a definition might cover depictions of physical force against an animate being 

that, in context, are patently offensive.ò
364

  In marrying its violence definition to the 

patent offensiveness of its indecency definition, the commission merely imports the 

vagueness and subjectivity of that part of the indecency standard to violence.
365

 

 

Finally, one could question whether the commissionôs skepticism about the 

effectiveness of viewer-initiated blocking mechanisms, particularly in light of impending 

technological changes, should be found to constitute a sufficient showing by the 

government that the regulation of television violence would be the least-restrictive 

alternative.
366

 

 

Nevertheless, as with indecency, indirect regulations of violent content ï in the 

form of incentives not to air excessively violent programming during the day or, more 

likely, a-la-carte purchases of channels ï are more likely to pass constitutional muster.  

Moreover, parsing of First Amendment precedent should not obscure the reality that 

industry self-regulation is likely to result, to some degree, from the combined pressures 

of the FCCôs 2007 Violence Report, Chairman Martinôs public statements directed to 
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regulated entities, the increasing emphasis on television violence by significant interest 

groups such as the Parents Television Council, and the likelihood of congressional 

consideration of anti-violence legislation.
367

   The history of broadcast regulation is full 

of examples of regulation by lifted eyebrow.  Media companies with multiple interests 

and continuing relationships with the FCC have consistently engaged in some degree of 

self-regulation.  Even without congressional mandates, cable and satellite companies 

have already ñvoluntarilyò begun to offer a-la-carte options, or family tiers, or opt-out 

options for customers in response to the push to regulate indecency beyond broadcasting.  

Moreover, consolidation in the media marketplace has led to a high degree of vertical 

integration and horizontal cross-ownership of media subject to different legal regimes.  

The realities of program production for integrated entities that consist of multiple 

different media interests may indirectly achieve the desired results, to some degree, 

because the broadcast rules will become the programming guideposts.   

 

Conclusion 

 

This is an important moment in the history of FCC regulation of television and 

radio content.  We await final judicial pronouncements on the viability of the 

commissionôs invigorated indecency-enforcement regime and legislative initiatives 

regarding televised violence.  Whatever the results of the judicial process, however, the 

agencyôs post-2003 stance on indecency ï not to mention lobbying and congressional 

pressure ï already has had significant effects on the electronic media generally. The 

effects of self-regulation can be seen both in broadcasting and non-broadcast subscription 
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services.  This is not to say that ñDesperate Housewivesò and the ñCSIò or ñLaw & 

Orderò franchises will be taken off the air, however.  It is likely that the indirect success 

of the initiatives seeking to expand the FCCôs regulation of content will last only so long 

as the need to fend off further regulation is perceived as real by the media industries.  

Ultimately, as in the prior history of FCC content regulation, it will be a complex 

interaction of legal rules, marketplace developments, technology, consumer pressure, and 

politics that will influence the extent of indecency and violence available on mass media. 
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See, e.g., Omnibus Order, 21 F.C.C.R. at 2701-2702 ¶153-159 (denying complaint about episode in which 

characters adjust Graceôs breasts in her clothes prior to a post-divorce first date); NBC Telemundo 

Licensing Co., 20 F.C.C.R. 4813 (2005) (episode dealing with visit to doctorôs office); PTC Complaints, 20 

F.C.C.R. at 1926(episode involving blood pressure double entendre and references to ñall the bones in the 

human penisò); KSAZ License Inc., 19 F.C.C.R. 15999 (2004) (episode including a scene in which a 

woman kisses and ñdry humpsò a character).   
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74

  PTC Complaints II, 20 F.C.C.R. at 1934-1936 (rejecting indecency in three ñFriendsò episodes: 

one dealing with an inadvertent mix-up in which a bakery inadvertently substitutes a cake shaped like a 

penis for a childôs birthday cake (although the cake is never shown), another including references to a man 

ñwith his hand up his kiltò and one with ña pretty serious latex fetish,ò and a third in which characters use 

the words ñhell,ò ñcrap, ñpissed,ò ñbastard,ò ñson of a bitch,ò ñthe F-wordò and ñpornò). 

 
75

  In re Complaints Against Fox Television Stations, Inc. Regarding Its Broadcast of the ñKeen 

Eddieò Program on June 10, 2003, 19 F.C.C.R. 23063, 23066 (2004).  

 
76

  In re Complaints Against Various Television Station Licensees Regarding the ABC Television 

Networkôs November 15, 2004 Broadcast of ñMonday Night Football,ò 20 F.C.C.R. 5481 Æ 2 (2005)  

[hereinafter Monday Night Football]. 

 
77

  Omnibus Order, 21 F.C.C.R. at 2705-2707 ¶¶ 173-79, 178 (focusing on ñserious discussionsò on 

the show about teenage sex, characterizing discussions as ñeducational,ò and noting that ñ[t]he material is 

not presented in a vulgar manner and is not used to pander to or titillate the audience.  Rather, it is designed 

to inform viewers about an important topic.  . . . It would have been difficult to educate parents regarding 

teenagersô sexual activities without at least briefly describing those activities and alerting parents to the 

little-known terms (i.e., ñsalad tossing,ò ñrainbow partyò) that many teenagers use to refer to them.ò). 

  
78

  See, e.g., Fairman, supra note 33, at 1737-52. For a general critique of the commissionôs new 

indecency regime, see generally Clay Calvert, Bono, The Culture Wars, and a Profane Decision: The 

FCC's Reversal of Course on Indecency Determinations and its New Path on Profanity, 28 SEATTLE U. L. 

REV. 61 (2004). 

 
79

  2001 Policy Statement, 16 F.C.C.R. at 8015.  

 
80

  2001 Policy Statement, 16 F.C.C.R. at 8015 and ¶ 24.  The policy of requiring such evidence was 

explained by the commission as follows:  ñ[g]iven the sensitive nature of these cases and the critical role of 

context in an indecency determination, it is important that the Commission be afforded as full a record as 

possible to evaluate allegations of indecent programming.ò  Id.. Although a formal shift has not been 

articulated by the commission, its actions suggest a reduced burden for complainants.  This is an ironic 

development, given that most of the complainants today are members of the Parents Television Council, an 

organization that has the resources to monitor, tape and transcribe the programming it deems indecent.     

 
81

  See, e.g., In re Entercom Portland License, LLC, 18 F.C.C.R.  25484, 25487 n. 21 (2003). 

 
82

  In re Infinity Broadcasting Corporation of Los Angeles (KROQ-FM), 16 F.C.C.R. 6867, 6870 

(2001).  For a very thoughtful account of the procedural, evidentiary and defense issues in FCC indecency 

enforcement, see Michael Botein & Dariusz Adamski, The FCCôs New Indecency Enforcement Policy and 

Its European Counterparts: A Cautionary Tale, 15-FALL  MEDIA L. &  POLôY  7, 24-30 (2005). 

 
83

  In re Retention by Broadcasters of Program Recordings, 19 F.C.C.R. 12626, 12628 n. 9 (2004) 

(citation omitted).  See also Bill McConnell, New Rules for Risque Business, BROADCASTING &  CABLE, 

March 4, 2002 at 5. 

 
84

  See, e.g., In re  Deregulation of Radio, 104 F.C.C.2d 505 (1986); In re Revision of  Programming 

and Commercialization Policies, Ascertainment Requirements, and Program Log Requirements for 

Commercial Television Stations, 104 F.C.C. 2d 357 (1986). 

 
85

  One of the consistent problems plaguing FCC indecency enforcement since the late 1980s is delay.  

Action for Childrenôs Television v. F.C.C. (ACT IV), 59 F.3d 1249, 1254-56 (D.C. Cir. 1995), cert. denied, 

516 U.S. 1072 (1996).  Indeed, commissioners themselves have pointed to the agencyôs delays and called 

for expeditious resolution of indecency complaints. See, e.g., In re Infinity Radio License, Inc., Licensee of 
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Station WLLD(FM), 19 F.C.C.R. 5022, 5030 (2004) (dissenting statement of Commôr Michael J. Copps) 

(describing 4 ½ year delay in resolving indecency claims about live hip/hop music event The Last Damn 

Show); Broadcasting of San Francisco, Inc., Licensee, KRON-TV, San Francisco, 19 F.C.C.R. 1751, 1765 

(2004) (separate statement of Michael J. Copps) (delays in resolving indecency claims about news report 

on Puppetry of the Penis) [hereinafter Young Broadcasting].  In one striking example, the commission was 

advised that the statute of limitations had run after it had finally voted to impose a forfeiture for airing 

indecency.  AMFM Radio Licenses, L.L.C., Licensee of Station WITH(FM), Order, 19 F.C.C.R. 10751 

(2004)(NAL reversed because of statute of limitations in case involving discussions, inter alia, of penile 

enlargement devices).  See also Edmund Dinis, 19 F.C.C.R. 1907 (2004).  The appeals process is also 

lengthy.  See John Eggerton, Facing Indecency Fines? Give Crigler A Call, BROADCASTING &  CABLE, Feb. 

16, 2004, at 13 (noting that rescission of fine for indecency against KBOO(FM) Portland, Ore., for airing 

Sarah Jones rap song Your Revolution took two years). 

 
86

  See supra note 84.   

 
87

  PTC Complaints, 20 F.C.C.R. at 1941 (Commôr Copps dissenting).  Commissioner Copps 

characterized the two orders issued in 2005 in response to a slew of PTC complaints about television 

programs as follows: ñIn these two Orders, the Commission combines 36 unrelated complaints with no 

apparent rhyme or reason other than that they concern television broadcasts.  The Commission then denies 

these complaints with hardly any analysis of each individual broadcast, relying instead on generalized 

pronouncements that none of these broadcasts violates the statutory prohibition against indecency on the 

airwaves.  I believe that some of these broadcasts present a much closer call. . . . Although it may never be 

possible to provide 100 percent certainty because we must always take into account the specific context, 

developing guidance and establishing precedents are critically important Commission responsibilities.  We 

serve neither concerned consumers nor the broadcast industry with the approach adopted in todayôs item.ò  

Id.  

 
88

  See John Eggerton, FCCôs Profanity Ruling Against Fox Thrown Out, BROADCASTING &  CABLE 

ONLINE, June 4, 2007, available at http://www.broadcastingcable.com/article/CA6448861.html. 

 
89

  See generally 2001 Policy Statement, 16 F.C.C.R.7999 (2001). 

 
90

  See, e.g., Omnibus Remand Order, 21 F.C.C.R. at 13307 Æ 21 (ñ[s]ubsequent to this 1987 

guidance, there were several Bureau-level decisions finding the isolated use of an expletive not to be 

actionably indecent.  In no case, however, did the Commission itself, when evaluating an actual program, 

find that the isolated use of an expletive, such as the ñF-Word,ò as broadcast was not indecent or could not 

be indecent.ò).  See also id. at 13308 ¶ 23.  See Brief of Federal Communications Commission at 39-40, 

Fox Television Stations Inc. v. FCC, 06-1760-ag 39-40 (2d Cir. Dec 6, 2006) available at 

http://hraunfoss.fcc.gov/edocs_public/attachmatch/DOC-268846A1.pdf (refusing to discuss the apparent 

inconsistency between the decisions in ñSaving Private Ryanò and ñThe Bluesò by noting that ñThe Bluesò 

NAL represented the commissionôs ñtentative conclusionsò and that the agency would have the opportunity 

to analyze the consistency of its precedents in the course of issuing its final decision in ñThe Blues.ò)  See 

also Staff, Editorial, Good Directions, BROADCASTING &  CABLE ONLINE, Oct. 10, 2005, available at 

http://www.broadcastingcable.com/article/CA6266853.html.  

 
91

  See Brief of Federal Communications Commission at 27, Fox Television Stations Inc. v. FCC, 06-

1760-ag (2d Cir. Dec 6, 2006) available at http://hraunfoss.fcc.gov/edocs_public/attachmatch/DOC-

268846A1.pdf (characterizing the networks as requesting reversal of the Omnibus Remand Order ñon the 

basis of other issues ï presented in other cases ï that the Commission has not fully resolvedò). 

 
92

  See, e.g., Clear Channel WPLA, 19 F.C.C.R. at 1815 (separate statement of Chairman Michael 

Powell) (ñthese increased enforcement actions will allow the Commission to turn what is now a ñcost of 

doing businessò into a significant ñcost for doing indecent business.òò);  id. at 1816 (dissenting statement of 

Commôr. Michael J. Copps); Infinity Broadcasting Operations, 18 F.C.C.R. at 19972 (dissenting statement 

of Commôr. Michael J. Copps).   

http://www.broadcastingcable.com/article/CA6448861.html
http://hraunfoss.fcc.gov/edocs_public/attachmatch/DOC-268846A1.pdf
http://www.broadcastingcable.com/article/CA6266853.html
http://hraunfoss.fcc.gov/edocs_public/attachmatch/DOC-268846A1.pdf
http://hraunfoss.fcc.gov/edocs_public/attachmatch/DOC-268846A1.pdf
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93

  Omnibus Order, 21 F.C.C.R. at 2775 Æ 28 (ñ[f]inally, regarding the element of ability to pay and 

financial disincentives to violate the Act and rules, we find that CBSôs size and resources, without question, 

support an upward adjustment to the maximum statutory forfeiture of $550,000 because a lesser amount 

would not serve as a significant penalty or deterrent to a company of its size and resources.ò).  See also 

Super Bowl XXXVIII Half Time Show on Reconsideration,  21 F.C.C.R. at 6665-66 ¶ 32; Omnibus Order, 

21 F.C.C.R. at 2686-2687 Æ 85 (reducing forfeiture because licensee ñruns a small, community station that 

airs college level educational courses for most of the dayò and ñmay have been under the good faith beliefò 

that its airing of expletives in a documentary ñserved a legitimate informational purposeò). 

 
94

  See, e.g., John Eggerton, D.C.ôs Indecency Frenzy; Hearings Abound, FCC Sharpens Enforcement 

Blade, BROADCASTING &  CABLE, Feb. 16, 2004 at 8 (describing House and Senate bills to increase FCC 

forfeiture authority). 

 
95

  The commissionôs Forfeiture Policy Statement established a base forfeiture amount of $7,000 for 

the transmission of indecent or obscene materials.  Report and Order, In re Commissionôs Forfeiture Policy 

Statement and Amendment of Section 1.80 of the Rules to Incorporate the Forfeiture Guidelines, 12 

F.C.C.R. 17087, 17113 (1997), recon. denied, 15 F.C.C.R. 303 (1999) [hereinafter Forfeiture Policy 

Statement]. See also 47 C.F.R. § 1.80(b).  The Forfeiture Policy Statement also specified that the 

Commission could adjust a forfeiture based upon consideration of the factors enumerated in § 

503(b)(2)(D), such as ñthe nature, circumstances, extent and gravity of the violation, and, with respect to 

the violator, the degree of culpability, any history of prior offenses, ability to pay, and such other matters as 

justice may require.ò  Omnibus Order, 21 F.C.C.R at 2669 ¶ 20. 

 
96

  Commissioners have called for ñper utteranceò application of forfeitures ï finding violations not 

on a per program basis, but for each utterance of the forbidden language or image in the relevant program.    

See Infinity Broadcasting Operations Inc., 18 F.C.C.R. 6915, 6918 (2003) (announcing new ñper utteranceò 

policy); Clear Channel WPLA, 19 F.C.C.R. at 1818 (2004) (separate statement of Commôr Kevin J. Martin) 

(calling for higher fines); Clear Channel Broadcast Licensees Inc., 19 F.C.C.R.  6773, 6779 (2004) 

(applying ñper utteranceò policy).  See also In re Entercom Sacramento License, LLC., 19 F.C.C.R. 20129, 

20154-55 (2004) (separate statements of Commôrs Michael J. Copps and Kevin J. Martin) [hereinafter 

Entercom Sacramento]. The fact that the commission has not inevitably assessed forfeitures on a per 

utterance basis is not critical, given that it has announced its authority to do so and indeed exercised it in 

some circumstances. 

 
97

  For example, the commission imposed forfeitures of $7,000 per station on every Fox affiliate that 

aired the episode of the Fox network program ñMarried by Americaò that the commission found to be 

actionably indecent.   See Married by America, 19 F.C.C.R. at 20,196 ¶ 16 (proposing forfeitures against all 

Fox Television Network affiliate stations that broadcast apparently indecent material because they had the 

opportunity to review and reject the taped program).   But see Super Bowl XXXVIII Half Time Show on 

Reconsideration, 21 F.C.C.R. at 6665 (fining only CBS owned stations and not all CBS affiliates for nudity 

on live show); Clear Channel Broadcasting Licenses, Inc. et al., 19 F.C.C.R. 6773, 6779 ¶ 16 (2004) 

(proposing forfeiture against all commonly owned and operated stations that broadcast the programming at 

issue), vacated per consent decree, 19 FCC Rcd 10880 (2004). 

 In its Omnibus Order, however, the commission imposed forfeiture penalties only on stations 

against whom a complaint had been made.  Omnibus Order, 21 F.C.C.R. at 2673 Æ 32 (ñWe recognize that 

this approach differs from that taken in previous Commission decisions involving the broadcast of 

apparently indecent programming.ò).  Thus affiliates against whom no complaints were made could avoid 

liability under todayôs rules.   

 
98

  See Section II.  

 
99

  Omnibus Order, 21 F.C.C.R. at 2673, 2676, 2687 ¶¶ 32, 42, 86; Omnibus Remand Order, 21 

F.C.C.R. at 13299 ¶ 76.  This position has led to critique from Commissioner Adelstein, who has argued 

that it leads to a patchwork of indecency findings and inconsistent levels of protection for children, 
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effectively replaces a national standard with a local one, and ñlack[s] ... logic.ò  Omnibus Remand Order, 

21 F.C.C.R. at 13330 (statement of Commissioner Jonathan S. Adelstein, concurring in part, dissenting in 

part.)  It is unclear whether it will in reality lead to much inconsistency, however, as media watchdog 

groups such as the Parents Television Council will doubtless see the shift as an invitation to blanket the 

FCC with complaints against all stations airing targeted programming.   

 
100

  Thus, commissioners have reminded broadcasters that the commission will, in the appropriate 

situation, consider license revocations for repeated violations of the indecency rules.  See, e.g., Infinity 

Broadcasting Operations, 18 F.C.C.R. at 19965 (ñ[w]e reiterate our recent statement that ñadditional 

serious violations by Infinity may well lead to a license revocation proceeding.òò), order rescinded on 

other grounds sub nom In re Viacom et al, 19 F.C.C.R. 23100 (2004).   See also Clear Channel WPLA, 19 

F.C.C.R. at  1816 (separate statement of Commôr Michael J. Copps, dissenting) (ñ[t]o fulfill our duty under 

the law, I believe the Commission should have designated these cases for a hearing on the revocation of 

these stationsô licenses ...ò).  While the commission has not commenced license revocation hearings in the 

indecency context the fact that the possibility of revocation is even mentioned is likely to be noticed by 

broadcasters.  Doug Halonen, Feds Change the Rules: FCC Expands the Scope of Indecency Enforcement 

to Include Any Profanity, 23 TELEVISION WEEK, March 22, 2004, at 1; Todd Shields, Common Decency: As 

Powellôs FCC Tries to Find the Middle Ground Between Censorship and First Amendment Rights, the 

Media Continue to Push the Envelope, 14 MEDIA WEEK, Feb. 6, 2004, at 18.   

 
101

  Halonen, supra note 100.  See also Bill McConnell, Next Time Your License: FCC Levies $375K 

Fine on Infinity Broadcasting Over St. Patôs Sex Stunt, 133 BROADCASTING &  CABLE, Oct. 6, 2003, at 1; 

Todd Shields, Indecency Fines on Coarse, 14 MEDIA WEEK, Feb. 2, 2004, at 6. 

 
102

  In re Viacom, Inc., et al., 19 F.C.C.R. 23100 (2004) [hereinafter Viacom Order] (attaching and 

incorporating Consent Decree) affôd. In re Viacom, Inc., Order on Reconsideration, 21 F.C.C.R. 12223 

(2006) [hereinafter Viacom Order on Reconsideration]. 

 
103

  Clear Channel Communications Inc. Order, 19 F.C.C.R. 10,880 (2004) (attaching Consent 

Decree) [hereinafter Clear Channel Order]. 

 
104

  In re Emmis Communications Corp., Order, 19 F.C.C.R. 16003 (2004), Consent Decree, 19 

F.C.C.R. at 16007, 16008 ¶¶ 11, 13 (2004) [hereinafter Emmis Order], affôd,, 21 F.C.C.R.12219 (2004) 

(rejecting challenges to Emmis consent decree) [hereinafter Emmis Order on Reconsideration].   

 
105

  The Emmis Order on Reconsideration, for example, explained that ñ[t]he Commission also agreed 

not to use the facts of the Consent Decree, the forfeiture orders, the pending inquiries or complaints, ñor 

any similar complaintsò regarding programming aired before the Consent Decreeôs effective date for any 

purpose relating to Emmis or its stations, and to treat all such matters as null and void.ò Emmis Order on 

Reconsideration, 21 F.C.C.R. at 12220 ¶ 3. 

 
106

  In the Clear Channel consent decree, for example, the company agreed to implement a company- 

wide indecency compliance plan including automatic suspension, remedial training, and significant time 

delays for programs upon the employeesô return.  See Clear Channel Order, 19 F.C.C.R. at 10886.  See 

also Emmis Order, 19 F.C.C.R. at 16007.  (Some commissioners complained that the consent decree with 

Viacom did not include sufficiently specific compliance plans.  See Viacom Order, 19 F.C.C.R. at 23110 

(concurring statement of Commôr Kevin J. Martin). However, it is assumed that all three consent decrees 

will be enforced in the same fashion.  See John Eggerton, FCC Upholds Viacom Indecency Settlement, 

BROADCASTING &  CABLE ONLINE, Oct. 17, 2006, available at 

http://www.broadcastingcable.com/article/CA6382130.html (noting Viacomôs agreement to same 

conditions).) 

 
107

  See, e.g., Emmis Order, 19 F.C.C.R. at 16011 (concurring statement of Commôr Michael J. 

Copps).  

 

http://www.broadcastingcable.com/article/CA6382130.html
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108

   See, e.g., Staff, Editorial, Pay for Play, BROADCASTING &  CABLE ONLINE, Nov. 29, 2004, 

available at http://www.broadcastingcable.com/article/CA483385.html; Staff, Editorial, The Silent Media, 

Committed to the First Amendment, BROADCASTING &  CABLE ONLINE, Apr. 12, 2004, available at 

http://www.broadcastingcable.com/article/CA409709.html.  See also Botein & Adamski, supra note 82, at 

24-30; Fairman, supra note 33, at 1739, 1747. 

 
109

  Some have claimed that the FCC pressures licensees to forbear from seeking judicial review of 

indecency actions.  Brown & Candeub, supra note 11, 1463-64 & n. 5 (2005). Appeals to the courts have 

also been forestalled by delays in the resolution of reconsideration orders.  Id. at n. 5. 

 
110

  See, e.g., Infinity Broadcasting Operations, 18 F.C.C.R. at 19971 (2003) (separate statement of 

Commôr Michael J. Copps, dissenting). 

 
111

  Omnibus Order, 21 F.C.C.R. at 2726 (Commôr Jonathan S. Adelstein, concurring in part, 

dissenting in part);   Super Bowl XXXVIII Half Time Show, 21 F.C.C.R. at 2784. 

 
112

  Section V.A. 

 
113

  Historically, the agency had apparently limited its understanding of the term ñprofaneò to 

blasphemous material.  Candeub, supra note 15, at 924.   

 
114

  Golden Globe Awards, 19 F.C.C.R.at 4981 (quoting Tallman v. United States, 465 F.2d 282, 286 

(7th Cir. 1972)).  The agency thereafter explained that because ñit is not clear whether the ñfighting wordsò 

portion of [the Tallman] definition applies . . . [and] [g]iven the nature of television and radio, it appears 

unlikely that broadcast material would provoke immediate violence between those uttering such words and 

the audience. Therefore, ... we will analyze potentially profane language with respect to whether it is ñso 

grossly offensive as to constitute a nuisance.ò  Omnibus Order, 21 F.C.C.R. at 2669 ¶ 17.  See also 

Omnibus Order, 21 F.C.C.R. at 2686  Æ 81 (ñLike the óF-Word,ô [the óS-Wordô] is one of the most 

offensive words in the English language, the broadcast of which is likely to shock the viewer and disturb 

the peace and quiet of the home.ò); id. at 2669 ¶ 17 (ñ[a]s a general matter, we will analyze potentially 

profane language with respect to whether it is ñso grossly offensive as to constitute a nuisance.òò). 

 
115

  One possible explanation for the revival of the ñprofaneò as a separate category of liability under Ä 

1464 is that the commission was concerned that the use of the term ñfuckingò might not be found to be a 

depiction or description of a sexual organ or activity as used in the Golden Globes case on judicial review.  

(It should be recalled that the FCCôs Enforcement Bureau had excused the statement in the original 

decision in the Golden Globes case.  For an argument that the Enforcement Bureauôs analysis was correct, 

see, for example, Fairman, supra note 33, at 1741-45)  Thus, to reinforce its finding, the commission also 

adopted a definition of the statutory term ñprofaneò that would cover ñprofanity,ò of which the expletive 

ñfuckingò is an example.   

In itself, however, liability for profanity under this definition could be far more extensive.  It could 

permit the FCC to regulate non-sexual or non-excretory expression that the commission believes is 

offensive to the average broadcast viewer.  However, the commission has ñestablish[ed] a presumption that 

our regulation of profane language will be limited to the universe of words that are sexual or excretory in 

nature or are derived from such terms. ...ò  Omnibus Order, 21 F.C.C.R. at 2669 ¶ 18.  Of course, this 

expression of restraint is only a presumption and does not entirely tie the commissionôs hands. 

 
116

  Id. at 2669 ¶ 19. 

 
117

  Omnibus Remand Order, 21 F.C.C.R. at 13314 ¶ 40 and sources cited therein. 

 
118

  This conclusion is implicitly supported by the Commissionôs finding in its Omnibus Order that the 

airing during CBSôs ñThe Amazing Race 6ò of a camera shot of graffiti stating ñFuck Cops!ò was neither 

indecent nor profane: ñThis ... is one of the rare instances in which this presumption [that the F-word is 

profane] is effectively rebutted.  ... [T]he written version of the word during this broadcast ...  would not 

http://www.broadcastingcable.com/article/CA483385.html
http://www.broadcastingcable.com/article/CA409709.html
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have been noticed by the average viewer.  As such, we find it impossible to conclude that its broadcast was 

ñlikely to shock the viewer and disturb the peace and quiet of the homeò and thus amount to a nuisance.ò)  

Omnibus Order, 21 F.C.C.R. at 2709 ¶ 192 (emphasis added).  

 
119

  The Fox v. FCC court found that ñ[t]he Commissionôs new approach to profanity is supported by 

even less analysis, reasoned or not.ò  Fox Television Stations v. Federal Communications Commission, 

2007 U.S. App. LEXIS 12868 at *51.  

 
120

  Golden Globe Awards, 19 F.C.C.R.at 4978; Omnibus Order, 21 F.C.C.R. at 2684 Æ 74, 75 (ñthe 

ñF-Wordò is one of the most vulgar, graphic, and explicit descriptions of sexual activity in the English 

language.  Its use invariably invokes a coarse sexual image.ò  Similarly, we find the ñS-Wordò to be one of 

the most vulgar, graphic and explicit words relating to excretory activity in the English language.  Use of 

the ñS-Wordò invariably invokes a coarse excretory image.ò); Omnibus Remand Order, 21 F.C.C.R. at 

13304-05  ¶ 16 ( ñGiven the core meaning of the ñF-Word,ò any use of that word has a sexual connotation 

even if the word is not used literally.  Indeed, the first dictionary definition of the ñF-Wordò is sexual in 

nature.  Moreover . . . the wordôs power to ñintensifyò and offend derives from its implicit sexual meaning.  

é [I] ts use inherently has a sexual connotation and thus falls within the scope of our indecency 

definition.ò).     

 
121

  Omnibus Order, 21 F.C.C.R. at 2686  ¶ 82.   

 
122

  See, e.g., Omnibus Order, 21 F.C.C.R. at 2676 at ¶ 44-46 (regarding Fernando Hidalgo Show, 

Spanish-language talk show, that featured female guest in an open-front dress). 

 
123

  See, e.g., Omnibus Order, 21 F.C.C.R. at 2672 Æ 25 (ñthe mere pixilation of sexual organs is not 

necessarily determinative under our analysis because the material must be assessed in its full context.ò); 

Married by America, 19 F.C.C.R. at 20194 ¶ 10 (pixilated nudity on program featuring bachelor and 

bachelorette parties met first prong of indecency standard).  In Married by America, the commission  found 

that ñscenes in which nudity is electronically obscured may be considered graphic and explicit if the sexual 

nature of the scene is unmistakable.ò Omnibus Order, 21 F.C.C.R. at 2674 ¶ 36 (citing Married by 

America, 19 F.C.C.R. at 20194 ¶ 10).  See also Back Bay Broadcasting, 14 F.C.C.R. 3997, 3998 (Mass 

Media Bur. 1999) (forfeiture paid) (finding broadcast indecent despite attempt to obscure objectionable 

language because words remained clearly ñrecognizable, notwithstanding the editingò). 

Attempts to obscure nudity are not always discounted, however.  In denying some indecency 

complaints by the Parents Television Council against a number of television programs, the Commission 

justified its decision with regard to some images because they were obscured by pixilation.  PTC 

Complaints, 20 F.C.C.R. at 1927 ¶ 9.  The commission does not explain the distinctions in context that 

would lead to such disparate results on pixilation, but the facts of the cases suggest that if the sexual 

character of the images is not effectively obscured, pixilation will not help. With respect to the pixilated 

nudity on the Surreal Life 2 episodes found indecent, for example, the commissionôs explanation is 

instructive:  ñHere, despite the obscured nature of the nudity, it is unmistakable that partygoers are 

exposing and discussing sexual organs as well as participating in sexual activities. ...  Indeed, a child 

watching this program could easily discern that nude or partially nude adults are attending a party and 

participating in, or soliciting participation in, sexual activities. ò  Omnibus Order, 21 F.C.C.R. at 2672 ¶ 25.  

The Commission has analogously found ñscripted bleepsò that make the language indecipherable by 

viewers to serve in avoiding an indecency finding.  In re Fox Television Stations Inc., 20 F.C.C.R. 4800, 

4803 ¶ 8 (2005) (regarding an episode of ñArrested Developmentò). 

 
124

  See, e.g., Monday Night Football, 20 F.C.C.R. at 5483.  The significance of nudity is reinforced 

by the fact that some of the commissionôs denials of indecency complaints explicitly refer to the fact that 

no nudity was aired.  See, e.g., In re KSAZ(TV) License Inc., 19 F.C.C.R. 15999, 16001 (2004) (finding 

ñWill and Graceò episode featuring a kiss between two women and a ñdry humpò not to be indecent, the 

commission specifically noted that ñ[b]oth characters are fully clothed ...ò); PTC Complaints, 20 F.C.C.R. 

at 1927 Æ 9 (ñ[m]any of these complaints involved characters whose sexual and/or excretory organs were 

covered by bedclothes, household objects, or pixilation . . .ò). 
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125

  See, e.g., Entercom Sacramento, 19 F.C.C.R. at 20133; In re Citicasters Co., 15, F.C.C.R. 19091 

(2000); In re GA-MEX Broadcasting Co., 17 F.C.C.R. 8143 (2002); Tempe Radio, Inc. (KUPD-FM), 12 

F.C.C.R. 21828 (1997)[hereinafter Tempe Radio];  EZ New Orleans, Inc. (WEZB(FM)), 12 F.C.C.R. 4147 

(1997). 

 
126

  See WQAM License Limited Partnership, 19 F.C.C.R. 22997  ¶ 10, n. 31 (2004) and sources cited 

therein; Rubber City Radio Group, 17 F.C.C.R. 14745 (2002); GA-MEX Broadcasting Co., 17 F.C.C.R. 

8143 (2002); Tempe Radio, 12 F.C.C.R. 21,828 (1997).  

 
127

  The commissionôs decision in Without A Trace made many mentions of the fact that the 

participants in the relevant scene were teenagers.  Without a Trace, 21 F.C.C.R. at 2735 ¶¶ 11, 13.  See also 

Omnibus Order, 21 F.C.C.R. at 2680 ¶ 61 (regarding child masturbation in music videos aired on Video 

Musicales program); AMFM Radio Licenses LLC, 18 F.C.C.R. 19917, 19922 at ¶ 13 (2003) (interview 

with high school girls regarding sex found indecent).  The fact that the description is on radio rather than 

television does not seem to matter.  For example, the agency found indecent a shock radio program in 

which a teenage girl talked about her sexual exploits and purportedly rubbed the phone on her private parts.  

Infinity Broadcasting Operations, Inc., 17 F.C.C.R. at 10666.  But see Buffy the Vampire Slayer, 19 

F.C.C.R. at 15998 (although the central character in the show is supposed to be a teenager, the commission 

concludes that the scene was not ñsufficiently graphic or explicit to be deemed indecent.ò).  

In sexual expression involving teenagers, the commission places greater weight on whether the 

depictions dwelled on the sexual and were clearly understandable as such than on whether the depictions 

were necessary to the story.  Because ña child watching the program could easily discern that the teenagers 

shown in the scene were engaging in sexual activities, including apparent intercourseò and because the 

ñbroadcast dwells on and repeatedly depicts the sexual material,ò Without a Trace, 21 F.C.C.R. at 2735-

2736 ¶ 13, 14,  the commission made clear that the result would have been the same even if the material 

had been necessary to the story:  ñeven if the depictions had been more essential to the program, the other 

two factors weigh heavily in favor of a finding of patent offensiveness as measured by contemporary 

community standards for the broadcast medium, so we would not alter our ultimate conclusion in this 

case.ò  Id. at n. 23. 

 
128

  See, e.g., Entercom Kansas City License LLC, 19 F.C.C.R. 25011 (2004) (finding indecent radio 

stationôs Naked Twister contest); Capstar TX Limited Partnership, Licensee of Station WAVW(FM), 19 

F.C.C.R. 4960 (2004) (hosts ñgoadingò couple into discussing sexual matters). 

 
129

  See, e.g., id. (interviews with porn stars). 

 
130

  See, e.g., Omnibus Order, 21 F.C.C.R. at 2671 ¶ 23 (focusing on the fact that a reality show 

participant was a porn star).   

 
131

  For example, the commission made much of the fact that the actress Nicole Richie was known to 

have uttered expletives on camera in previous appearances when it fined Fox for airing Richieôs comments 

in the 2003 Billboard Music Awards Show.  Omnibus Remand Order, 21 F.C.C.R. at 13312 ¶ 33.   

 
132

  See also Super Bowl XXXVIII Half Time Show on Reconsideration, 21 F.C.C.R 6662 ¶ 22.  

Similarly, the Commission characterized the Golden Globe awards as programming during which children 

would be expected to be in the audience.  Golden Globe Awards Order, 19 F.C.C.R. at 4979 ¶¶ 9, 10; 

Saving Private Ryan, 20 F.C.C.R. at 4514 ¶ 18.  See also Omnibus Remand Order, at 13305-06 ¶ 18 

(stating that the 2003 Billboard Awards show ñwas designed to draw a large nationwide audience that 

could be expected to include many children interested in seeing their favorite music stars[;]. ... [i]n this case 

a significant portion of the viewing audience for this program was under 18.ò); FCC Press Release, FCC 

Chairman Powell Calls Superbowl Halftime Show a ñClassless, Crass, Deplorable Stunt,ò Opens 

Investigation, 2004 WL 193086 (Feb. 2, 2004).  See also Omnibus Order, 21 F.C.C.R. at 2688, 2690 ¶ 93, 

99 (finding that the airing of the word ñshitò in various forms in the film ñThe Pursuit of D.B. Cooperò 
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would needlessly offend unsuspecting viewers in their homes on a weekend afternoon, at a time when 

children are likely to be in the audience and that this heightened the gravity of the violation). 

 
133

  In its decision denying complaints about ABCôs airing of ñSaving Private Ryan,ò the commission 

emphasized the extent of viewer advisories aired about the movie.  Saving Private Ryan, 20 F.C.C.R. at 

4508 ¶¶ 3, 15. 

 
134

  Golden Globe Awards, 19 F.C.C.R. at 4980 and n. 32.  Reversing its own Enforcement Bureau, 

which had denied the Golden Globes complaint in part because the utterance was fleeting and isolated 

(Complaints Against Various Broadcast Licensees Regarding Their Airing of the ñGolden Globes Awardsò 

Program, 18 F.C.C.R. 19859 (2004)), the commission found irrelevant that both Bonoôs thanks and the 

image of Janet Jacksonôs breast were extremely fleeting.  Id.  See also Omnibus Remand Order, 21 

F.C.C.R. at 13308 ¶ 23 (ñWhile, as explained above, Commission dicta and Bureau-level decisions issued 

before Golden Globe had suggested that expletives had to be repeated to be indecent ... we believe that this 

guidance was seriously flawed.  We thus reaffirm that it was appropriate to disavow it.ò).  The fleeting-

expletive policy had been articulated in cases such as Pacifica Clarification Order, 59 F.C.C.2d 892 (1978); 

Application of WGBH Educ. Found., 69 F.C.C.2d 1250 ¶ 10(1978); Application of Pacifica Found., 95 

F.C.C.2d 750 ¶¶ 16, 18 (1983); Regents of the Univ. of Cal., 2 F.C.C.R. 2703 ¶ 3 (1987).   

 For criticisms of the current FCC approach to indecency (and the Golden Globes Awards 

decision), see, e.g.,  Clay Calvert, Bono, The Culture Wars, and a Profane Decision: The FCC's Reversal of 

Course on Indecency Determinations and its New Path on Profanity, 28 SEATTLE U. L. REV. 61, (2004) ; 

Fairman, supra note 33, at 1740-50.  For a catalogue of difficulties posed by the commissionôs new 

approach, see generally Botein & Adamski, supra note 82. 

 
135

  The FCC characterized its previous precedent as illogically distinguishing between ñexpletivesò 

and ñdescriptions or depictions of sexual or excretory functionsò as to whether repetition would be required 

for an indecency finding.  Omnibus Remand Order, at 13309 ¶ 25.  Viewers ñof free television broadcasts 

utilizing the public airwaves should [not] feel ... that they cannot safely allow their families to watch prime-

time broadcasts.ò Id.    

 
136

  Fox v. FCC, 2007 U.S. App. LEXIS 12868 (2d Cir. June 4, 2007). 

 
137

  2001 Policy Statement, 16 F.C.C.R. at 8002-03; Omnibus Remand Order, 21 F.C.C.R. at 13327 ¶ 

71 ("to be sure, there is no outright news exemption from our indecency rules"). 

 
138

  Letter to Mr. Peter Branton, 6 F.C.C.R. 610 (1991).  See also In re Infinity Broadcasting Corp. of 

Pennsylvania, 3 F.C.C.R. 930, 937 n. 31 (1987), affôd in part and vacated on other grounds sub nom. ACT 

I, 852 F.2d 1332 (D.C.Cir. 1988) (noting that ñcontext will always be critical to an indecency determination 

and . . . the context of a bona fide news program will obviously be different from the contexts of the three 

broadcasts now before us, and, therefore, would probably be of less concern.ò); 2001 Policy Statement, 16 

F.C.C.R. at 8002-03 (stating that ñ[e]xplicit language in the context of a bona fide newscast might not be 

patently offensiveò). 

 
139

  Omnibus Remand Order, 21 F.C.C.R. at 13327-28 ¶ 71-72 (denying indecency complaint 

regarding news interview in CBSôs ñEarly Showò). 

 
140

  The momentary glimpse of the penis of one of the performers in the strage production ñPuppetry 

of the Penisò during a news-interview segment in a stationôs morning news program led to the FCCôs 

finding of indecency.  Young Broadcasting, 19 F.C.C.R. at 1752.  

 
141

  Omnibus Remand Order, 21 F.C.C.R. at 13327-13328 ¶ 71.  This case involved a complaint that 

an interviewee in a CBS ñEarly Showò segment discussing the previous nightôs entertainment program 

ñSurvivorò had referred to another of the contestants as a ñbullshitter.ò  Similarly, the agency denied an 

indecency complaint about the momentary exposure of a flood victimôs penis during a ñTodayò show 

excerpt, noting that the segment ñcontained contemporaneous coverage of an important news event.  
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Therefore, we must exercise particular caution here as the complaint involves programming that implicates 

core First Amendment concerns.ò  Omnibus Order, 21 F.C.C.R. at 2716 ¶ 214.   

 
142

  In re Entercom (KNDD) Kansas City License, LLC, 19 F.C.C.R. 25011 (2004), the Enforcement 

Bureau found indecent a discussion of whether a penis could be used to pull objects.  Although the 

defendant made the claim that the discussion was news-related, and although the commission admitted that 

the discussion concerned a news item, it nevertheless stated its view that the discussion was not a bona fide 

newscast.   In distinguishing the ñTodayò show rescue footage from the Puppetry of the Penis morning 

news segment, the FCC did not flinch from delving into comparative detail:  ñ... the display was not 

incidental to the coverage of a news event; rather, it occurred during an interview of performers who appear 

nude to manipulate their genitalia, and as the performer stood up to give an off-camera demonstration to the 

showôs hosts.  Here, in contrast, the programôs focus is a rescue effort, and the complained-of material is 

incidental and easily could evade the notice of a viewer focused on this effort.ò)  Omnibus Order, 21 

F.C.C.R. at 2717 ¶ 218.  Finally, although the commission denied the indecency claim regarding the use of 

the word ñbullshitterò in an ñEarly Showò segment, it ñdefer[red] to CBSôs plausible characterization of its 

own programming.ò  Omnibus Remand Order at 13328  ¶ 72 (emphasis added).  The Commission thereby 

accepts the task of distinguishing between plausible and implausible broadcaster claims regarding their 

news programming.  Moreover, Commissioner Adelstein objected to the Omnibus Remand Orderôs 

treatment of the Early Show Survivor interview as news, taking issue with such an ññinfotainmentò 

exception ï in a segment essentially promoting an entertainment show on CBS ...ò John Eggerton, Split 

Decision on FCC Profanity Review, BROADCASTING &  CABLE ONLINE, Nov. 6, 2006, available at 

http://www.broadcastingcable.com/article/CA6388805.html.  If Commissioner Adelsteinôs view gains 

traction at the Commission, less deference to broadcaster characterizations of their programming as news is 

likely. 

        
143

  Omnibus Order, 21 F.C.C.R. at 2683-88 ¶¶ 72-86.  The commission did not discuss the merit of 

the programming.  In response to the licenseeôs argument that ñthe expletives in question were not removed 

from the program so that the viewpoints of those being interviewed would be accurately reflected,ò the 

Commission dismissed this claim of necessity and ñdisagree[d] that the use of such language was necessary 

to express any particular viewpoint in this case.ò  Id. at 2685 ¶ 77.  The commission also ñnote[d]that many 

of the expletives in the broadcast are not used by blues performers[, but by record industry parties]ò thereby 

suggesting that they were not necessary to the expression of the bluesmen subjects of the documentary. 

 
144

  Saving Private Ryan, 20 F.C.C.R. at 4507 ¶ 11 (noting that ñ[i]n connection with the third factor, 

we consider whether the material has any social, scientific, or artistic value, as finding that material has 

such value may militate against finding that it was intended to pander, titillate or shock.  Of course . . .  

merit . . . does not render such material per se not indecent.ò) 

 
145

  In finding that although the expletives in ñSaving Private Ryanò met the first and second 

components of its indecency analysis but not the third, the commission emphasized that the movie 

ñrealistically depicts the fierce combat,ò that such realism is ñessential to the ability of the filmmaker to 

convey ... the extraordinary conditions,ò that the expletives ñrealistically reflect the soldiersô strong human 

reactionsò and that the dialogue ñis integral to the filmôs objective of conveying the horrors of war.ò  

Saving Private Ryan, 20 F.C.C.R. at 4512-13 ¶ 14.  The commission found that ñ[d]eleting all of such 

language or inserting milder language or bleeping sounds into the film would have altered the nature of the 

artistic work and diminished the power, realism and immediacy of the film experience for viewers.  In 

short, the vulgar language here was not gratuitous ...ò  Id.  

 
146

  The commission in 2004 also rejected merit claims with respect to the use of the expletive ñfuckò 

and the phrase ñeating pussyò by artists in a hip-hop concert called ñThe Last Damn Show.ò  In re Infinity 

Radio License, Inc., Licensee of Station WLLD(FM), 19 F.C.C.R. 5022 (2004).  Infinity argued that the 

concert was ña major artistic and cultural event in Tampaò and that the commission could not 

constitutionally draw a distinction between the concert and other cultural events it might find of greater 

cultural or serious merit.  Id at 5025 Æ 10.  Infinity claimed that the language ñsought to convey the street 

legitimacy of the various artists.ò  Id. at 5024 ¶ 7.  After distinguishing broadcasters from other First 

http://www.broadcastingcable.com/article/CA6388805.html
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Amendment speakers, id. at 5025 ¶ 10, the commission concluded that even if the work had artistic or 

social merit, it would still be considered patently offensive because it was explicit, graphic and repeated.  

Id. at 5026 ¶ 11. 

Analogously, the current status of sexual innuendo in the commissionôs indecency analysis is not 

entirely clear.  The commission has made clear since 2001 that the use of innuendo cannot save material 

from a finding of indecency so long as the innuendo is not ambiguous and the sexual meaning is 

unmistakeable.  See 2001 Policy Statement, 16 F.C.C.R. at 8002-04 ¶¶ 9-12.  Nevertheless, numerous 

indecency complaints about innuendo or double entendre have been denied in practice if unaccompanied by 

more explicit sexual material.   While one would suspect that the commissionôs tightening of the rest of its 

indecency regime would also entail greater skepticism toward innuendo, conclusions are in fact hard to 

draw because few cases of simple innuendo have been brought.  In rejecting several complaints by Parents 

Television Council about television programming involving innuendo, the commission summarily stated 

that the ñvague references or innuendo to sexual organs or activities ... [i]n context, ... were not sufficiently 

graphic or explicit and were not repeated or dwelled upon.ò  PTC Complaints II, 20 F.C.C.R. at 1938 ¶ 11.  

See also Fox Television Stations, 20 F.C.C.R. 4800 (2005) (denying complaint about Arrested 

Development episode featuring references to ñcorn-holingò because of the ambiguity of the innuendo).  

These cases suggest that the commission is continuing to use its traditional innuendo analysis. 

However, some recent FCC language may suggest a subtle change in the agencyôs approach to 

sexual innuendo or double entendre.  With regard to complaints about episodes of the NBC program 

ñCoupling,ò which contained dialogue including ñsustained and repeated use of sexual innuendo and 

double entendre, with sex the constant theme of the program episodes[,]ò while the commission denied the 

complaints, it said that ñ[t]he material presents a close case.ò  NBC Telemundo License Co., Licensee of 

Station WRC-TV, 19 F.C.C.R. 23025, 23027 (2004).  The agency focused not on whether the innuendo 

itself was easy to decipher ï the previous standard for innuendo analysis ï but on the fact that ñthe 

cumulative effect of such repeated references appear to render the material shocking, titillating, or 

pandering to the viewing audience.ò  Id.  It is at least possible that this language uses the sexual context in 

the program as a factor in assessing whether the sexual meaning of the innuendo is ambiguous or evident.  

A focus on the rest of the program is more likely to lead to findings that the double entendre is actually 

decipherably about sex.   

 
147

  The commission was explicitly influenced in its indecency findings, for example, that the Opie & 

Anthony program often ran sexual contests for listeners.  Infinity Broadcasting Operations, Inc., 18 

F.C.C.R. at 19962 ¶ 14. See also Bill McConnell, Next Time, Your License, BROADCASTING &  CABLE 

ONLINE, Oct. 6, 2003, available at http://www.broadcastingcable.com/article/CA327538.html. 

 
148

  Super Bowl XXXVIII Half Time Show, 21 F.C.C.R. at 2765 ¶ 10.  The commission saw Janet 

Jacksonôs ñcostume revealò as simply the patently offensive culmination of a highly sexualized 

performance of Rock Your Body.  Even though the choreography contained no nudity, the commission 

suggested that its generally risqué character presaged.  Super Bowl XXXVIII Half Time Show on 

Reconsideration, 21 F.C.C.R at 6658_¶ 13. 

  
149

  As the commission explained: ñThe offensive segment in question did not merely show a fleeting 

glimpse of a womanôs breast, as CBS presents it.  Rather, it showed a man tearing off a portion of a 

womanôs clothing to reveal her naked breast during a highly sexualized performance and while he sang 

ñgonna have you naked by the end of this song.ò From the viewerôs standpoint, this nudity hardly seems 

ñaccidental,ò nor was it.  This broadcast thus presents a much different case than would, for example, a 

broadcast in which a womanôs dress strap breaks, accidentally revealing her breast for a fraction of a 

second.ò  Super Bowl XXXVIII Half Time Show, 21 F.C.C.R. at 2767 ¶ 13.     

 
150

  The Supreme Court has pointed out that the ñartistic merit of a work does not depend on the 

presence of a single explicit scene.ò  Ashcroft v. Free Speech Coalition, 535 U.S. 234, 248 (2002).  In the 

context of obscenity, the Miller test requires that ñredeeming value be judged by considering the work as a 

wholeò (id.) (citation omitted), suggesting that even if an isolated scene in a work is offensive, the whole 

will not necessarily be deemed obscene.  Miller v. California, 413 U.S. 15 (1973). 

 

http://www.broadcastingcable.com/article/CA327538.html
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151

  See also Super Bowl XXXVIII Half Time Show, 21 F.C.C.R. 2767 at ¶ 13. 

 
152

  Golden Globes Awards, 19 F.C.C.R. 4975, 4980 ¶ 11; Omnibus Remand Order, 21 F.C.C.R. at 

13311-14 ¶ 31-38. 

 
153

  Thus, for example, the commission stated that the networks could have foreseen indecent activity 

on air in the Nicole Richie case, Omnibus Remand Order, 21 F.C.C.R. at 13312, and the Super Bowl case.  

Super Bowl XXXVIII Half Time Show on Reconsideration, 21 F.C.C.R. at 6660-6661.   

 
154

  The commission argues, in its Omnibus Remand Order, that awards shows are not in fact typically 

aired live for parts of the country in different time zones, and that therefore the requirement of a time-delay 

would not in fact ñplace live broadcasts at risk or impose undue burdens on broadcasters.ò  Omnibus 

Remand Order at 13313 ¶ 36. 

 For other examples of live programming that might have invited FCC indecency enforcement, see 

CBS Broadcasting Inc., Opposition to Notice of Apparent Liability for Forfeiture, 49-50, Complaints 

Against Various Television Licensees Concerning Their February 1, 2004 Broadcast of the Super Bowl, 

XXXVIII Halftime Show, File No. EB-04-IH-0011 (3d Cir. filed Nov. 5, 2004) (discussing 2004 

Democratic National Convention, California gubernatorial politics, and presidential scandals).   

 
155

  In the Super Bowl case, for example, the agency concluded that CBSôs failure to include a delay 

mechanism in light of the possibility that indecency might result during the suggestive choreography of the 

half-time show could be weighed in a liability finding.  Super Bowl XXXVIII Half Time Show, 21 F.C.C.R  

at 2769-2770 ¶¶ 19-20 (2006) (ñIn sum, there was a significant and foreseeable risk in a halftime show 

seeking to push the envelope and replete with sexual content that performers might depart from script and 

staging, and this is particularly true of Jackson and Timberlake given the sexually-provocative nature of 

their performance, the fact that it was promoted as ñshocking,ò and the fact that it culminated with the 

scripted line ñgonna have you naked by the end of this song.ò  ... [W]e conclude that CBS recognized the 

high risk that this broadcast raised of airing indecent material.ò).  And in the final 2003 Billboard Awards 

Order, the commission chastised Fox for using the same time-delay system that had proven inadequate to 

edit out Cherôs expletive in the previous yearôs award ceremony.   Omnibus Remand Order, 21 F.C.C.R. at 

13312-13  ¶ 34-35. 

 
156

  Botein & Adamski, supra note 82, at 18 (coining the phrase). 

 
157

  See Super Bowl XXXVIII Half Time Show on Reconsideration, 21 F.C.C.R at 6659 Æ 15 (ñCBS 

acted willfully because it consciously and deliberately broadcast the halftime show, whether or not it 

intended to broadcast nudity, and because it consciously and deliberately failed to take reasonable 

precautions to ensure that no actionably indecent material was broadcast.  CBS also is vicariously liable for 

the willful actions of the performers under the doctrine of respondeat superior.ò); id. at 6663 ¶ 23 

(respondeat superior theory). 

 
158

  For example, in Mile High Stations, 28 F.C.C. 795 (1960), the commission accepted the licenseeôs 

argument that the indecent material was broadcast by accident and the announcer responsible for the 

mistake had been fired and therefore declined to impose sanctions on the licensee. See also HEINS, supra 

note 10, at 92. 

 
159

  By contrast, adequate supervision would not have changed the outcome in the Super Bowl case.  

CBS provided evidence that it had apprised the half-time show performers about its policies, including 

policies regarding indecency.  On the commissionôs analysis, the only viable option available to CBS was 

installing time-delay mechanisms.   

 
160

  Super Bowl XXXVIII Half Time Show, 21 F.C.C.R at 2771 Æ 22 (ñA contrary result would permit a 

broadcast licensee to stage a show that ñpushes the envelope,ò send that show out over the air waves, 

knowingly taking the risk that performers will engage in offensive unscripted acts or use offensive 

unscripted language, and then disavow responsibility ï leaving no one legally responsible for the result.ò).  
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See also Omnibus Remand Order, 21 F.C.C.R. at 13309 Æ 25 (ñWe believe that granting an automatic 

exemption for ñisolated or fleetingò expletives ... would as a matter of logic permit broadcasters to air 

expletives at all hours of a day so long as they did so one at a time.ò).   

161
  See, e.g., Omnibus Order, 21 F.C.C.R. at 2723 (statement of Chairman Kevin J. Martin).  

However, there is a question whether the appearance of an extremely enhanced number of complaints is 

due to two factors that might skew our assessment: 1. that the FCC has changed its way of accounting for 

complaints; and 2. that most of the complaints are actually generated by groups such as the Parents 

Television Council. 

 
162

  See, e.g., Brief for Amicus Curiae Parents Television Council at 10, Fox Television Stations Inc. 

v. FCC, No. 06-1706 (2d Cir. Dec. 12, 2006) available at http://www.parentstv.org/PTC/fcc/images/PA-

38-2ndCirAmicus.Brief.pdf.  See also Alessandra Stanley, The TV Watch: Itôs a Fact of Life: Prime-Time 

Shows Are Getting Sexier, N.Y. TIMES, Feb. 5, 2003, at E1 (describing increasing explicitness of television 

programming and study supporting that conclusion).   

  
163

  Michael Powell, for example, blamed "competitive pressures for more programming that tests the 

limits of indecency and violence." Michael Powell, Chairman, Federal Communications Commission, 

Remarks at National Association of Broadcasters Summit on Responsible Programming (March 31, 2004), 

available at http://www.fcc.gov/commissioners/previous/powell/speeches.html.  See also Brian Steinberg, 

Broadcasters Devise Plans to Placate FCC, WALL ST. J., Feb. 23, 2004, at B1. 

 
164

  See, e.g., Omnibus Order, 21 F.C.C.R. at 2724 (statement of Commôr Michael J. Copps). 

 
165

  See, e.g., S. Res. 283, 108
th
 Cong. (2003); H.R. Res. 500, 108

th
 Cong. (2004).  These resolutions 

called for stricter enforcement of indecency rules.  See also Broadcast Decency Enforcement Act, Pub. L. 

109-235, Sec. 2, 120 Stat. 491 (amending § 503(b) of the Communications Act to authorize significantly 

increased forfeiture penalties and indicating congressional concern about indecent broadcast programming). 

 
166

  As noted above, virtually all the complaints received by the commission in 2003 were generated 

by the Parents Television Council.  Brown & Candeub, supra note 11, at 1464-65 & n. 8 (citing to an FCC 

estimate obtained by Mediaweek attributing 99.9 percent of indecency complaints in 2003 to the PTC).  See 

also Calvert, supra note 78, at 70-88; Michael J. Cohen, Have You No Sense of Decency? An Examination 

of the Effects of Traditional Values and Family-Oriented Organizations on Twenty-First Century 

Broadcast Indecency Standards, 30 SETON HALL LEGIS. J. 113, 129-34 (2005).  

 
167

  See, e.g., Brown & Candeub, supra note 11, at 1488 (describing the FCCôs flurry of indecency 

enforcement actions in the late 1980s as precipitated by pressure from Morality in Media and the National 

Federation of Decency). 

 
168

  See Alessandra Stanley, The TV Watch: Itôs a Fact of Life: Prime-Time Shows Are Getting Sexier, 

N.Y. TIMES, Feb. 5, 2003, at E1 (describing increasing explicitness of television programming and study 

supporting that conclusion). 

 
169

  See, e.g., Golden Globes, 19 F.C.C.R. at 4975 ¶ 3; Super Bowl XXXVIII Half Time Show, 21 

F.C.C.R. at 2781 (statement of Chairman Kevin J. Martin). 

 
170

  See, e.g., Botein & Adamski,  supra note 82, at 17-18; John Eggerton, ACLU Rep Calls Smut 

Actions ñRidiculous,ò BROADCASTING &  CABLE ONLINE, March 30, 2006, available at 

http://www.broadcastingcable.com/article/CA6320491.html; Frank Rich, The Great Indecency Hoax, N.Y. 

TIMES, Nov. 28, 2004, at 1; Staff, PTC Drives Spike in Smut Gripes, BROADCASTING &  CABLE, Nov. 14, 

2005, at 12.  See also ADAM THIERER, THE PROGRESS AND FREEDOM FOUNDATION EXAMINING THE FCCôS 

COMPLAINT-DRIVEN BROADCAST INDECENCY ENFORCEMENT PROCESS 5-9 (November 2005) available at 

http://www.pff.org. Reply Brief of Petitioners CBS Corporation, et al. at 15 & n.6, CBS Corporation v. 

FCC, No. 06-3575 (3d Cir. Jan. 8, 2007); Brief of Amicus Curiae Center for Democracy & Technology and 

http://www.parentstv.org/PTC/fcc/images/PA-38-2ndCirAmicus.Brief.pdf
http://www.parentstv.org/PTC/fcc/images/PA-38-2ndCirAmicus.Brief.pdf
http://www.fcc.gov/commissioners/previous/powell/speeches.html
http://www.broadcastingcable.com/article/CA6320491.html
http://www.pff.org/
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Adam Thierer, Senior Fellow with the Progress & Freedom Foundation (ñPFFò) and the Director of PFFôs 

Center for Digital Media Freedom at 3-8, CBS Corporation v. FCC, No. 06-3575 (3d Cir. Jan. 8, 2007).  

There have also been charges that the agency has double-counted some complaints.  Id.  

 
171

  See, e.g., Fox Broadcasting Company et al., Opposition to Notice of Apparent Liability for 

Forfeiture, In re Complaints Against Various Licensees Regarding their Broadcast of the Fox Television 

Network Program ñMarried by Americaò on April 7, 2003, File No. EB-03-IH-0162 (Dec. 3, 2004), 

available at http://www.fcc.gov/eb/broadcast/Plead.html.  See also Comments of the Center for Creative 

Voices in Media at 33, In re Complaints Regarding Various Television Broadacasts Between February 2, 

2002 and March 8, 2005 (FCC Sept. 21, 2006), available at http://www.fcc.gov/DA06-1739/ccvm.pdf.   Cf. 

Omnibus Remand Order, 21 F.C.C.R. at 13328-29 ¶ 75 (dismissing indecency finding against NYPD Blue 

because complaints not made by viewers residing in markets in which complained-of programs aired 

outside of safe harbor).  

 
172

  For example, Foxôs ñMarried by Americaò generated fewer than 160 complaints.  Married by 

America, 19 F.C.C.R. at 20191 ¶ 2.   

 
173

  For articles making similar arguments, see, e.g., note 166, supra. 

 
174

  This is the claim in a law review article by Reed Hundt, former Chairman of the FCC during the 

Clinton Administration.  Reed Hundt, Regulating Indecency: The Federal Communications Commission's 

Threat to the First Amendment, 2005 DUKE  L. AND TECH. REV. 13 (2005). 

 
175

  Cf. Brown & Candeub, supra note 11, at 1465 (noting that FCC indecency enforcement ñleads to 

public choice speculation that indecency enforcement is simply a vehicle to allow politicians to further their 

own agendas[]ò). 

 
176

  Commissioner Copps, for example, has suggested that broadcasters adopt a ñvoluntary code of 

broadcaster conductò in order to reduce what they see as ambiguities in the Commissionôs indecency rules.  

See, e.g., John Eggerton, Copps: FCCôs Power Broker, BROADCASTING &  CABLE ONLINE, April 16, 2007, 

available at http://www.broadcastingcable.com/article/CA6433742.html; Jacques Steinberg, Eye on the 

F.C.C., TV and Radio Watch Words, N.Y. TIMES, May 10, 2004, at A1. See also Remarks of FCC Commôr 

Michael J. Copps, NAB Indecency Summit, Washington D.C., March 31, 2004, available at 

http://hraunfoss.fcc.gov/edocs_public/attachmatch/DOC-245610A1.pdf.  In addition, the commission has 

focused on whether challenged programming was consistent with broadcastersô own policies.  See e.g., 

Omnibus Remand Order, 21 F.C.C.R. at 13310-11 Æ 29, 30 (ñIn this case, moreover, our assessment of 

contemporary community standards for the broadcast medium is strongly bolstered by broadcastersô own 

practices. ... Taken as a whole, broadcastersô practices with respect to programming aired during the safe 

harbor reflect their recognition that airing the ñF-Wordò and the ñS-Wordò on broadcast television is 

generally offensive to the viewing audience and, in the usual case, not consistent with contemporary 

community standards for the broadcast medium.ò). 

 
177

  A similar effect is what in other contexts (such as the Internet) has come to be called ñproxy 

regulationò ï the regulation of speech by private intermediaries.  For a discussion of proxy regulation ï 

private regulation by intermediaries ï in the context of the Internet, see, for example, Seth Kreimer, 

Censorship by Proxy: The First Amendment, Internet Intermediaries, and the Problem of the Weakest Link, 

155 U. PA. L. REV. 11 (2006).  Private intermediaries have incentives to over-regulate, suggesting that in an 

environment with vague regulatory statements and high fines for violations, they are likely to avoid 

attempting to make the fine distinctions between patently offensive or socially valuable sexual expression.  

Of course, this argument is more powerful with entities, such as cable operators, that operate more 

classically as intermediaries than do broadcasters.  Nevertheless, especially in light of the attempts, 

discussed below, to extend indecency regulation to cable, the structural skews of proxy regulation are worth 

noting. 

 

http://www.fcc.gov/eb/broadcast/Plead.html
http://www.fcc.gov/DA06-1739/ccvm.pdf
http://www.broadcastingcable.com/article/CA6433742.html
http://hraunfoss.fcc.gov/edocs_public/attachmatch/DOC-245610A1.pdf


 98 

                                                                                                                                                 
178

  See, e.g., Brian J. Rooder, Note: Broadcast Indecency Regulation in the Era of the ñWardrobe 

Malfunctionò: Has the FCC Grown Too Big for Its Britches?, 74 FORDHAM L. REV. 871, 889 (2005) 

(noting that Clear Channel Communications, the largest radio chain, fired Florida óshock jockô Bubba the 

Love Sponge and dropped the Howard Stern program from all six of its stations that carried it in 2004).  If 

the performers are not rehired once the tumult dies down, the firings can have significant format effects.  It 

could be the end of shock radio on the analog context, parallel to the end of topless radio in the 1970s, 

when the FCC decided to move against those programs for indecency.  See Sonderling, 27 R.R. 2d 288, 

affôd sub nom, Illinois Citizens Comm, 515 F.2d 397 (D.C. Cir. 1974).  See also HEINS, supra note 10, at 

89-91. 

 
179

  John Eggerton, Clear Channel Vows to Wash Out Dirty Jocks, BROADCASTING &  CABLE ONLINE, 

Feb. 24, 2004, available at http://www.broadcastingcable.com/article/CA386172.html; John Eggerton, 

Clear Channel Sues Stern, BROADCASTING &  CABLE ONLINE, July 21, 2004, available at 

http://www.broadcastingcable.com/article/CA386172.html; Clear Channel Press Release, Feb. 25, 2004, 

available at  http://www.clearchannel.com/Radio/PressRelease.aspx?PressReleaseID=418 (announcing 

termination of Howard Stern Show on Clear Channel stations).  See also AMFM Radio Licensees LLC, 

Licensee of Station WWDC(FM) et al., 19 F.C.C.R. 5005 (2004), (concurring statement of Commôr Kevin 

Martin) (Clear Channel ñhas already taken steps to implement its ñzero-toleranceò policy.ò). 

 
180

  Eric A. Taub, As His Sirius Show Begins, Radio Ponders the Stern Effect, N.Y. TIMES, Jan. 9, 

2006, at C3. 

 
181

  See, e.g., Steve McClellan, Bleepinator Anyone?, BROADCASTING &  CABLE ONLINE, April 26, 

2004, available at http://www.broadcastingcable.com/article/CA412624.html; Allison Romano, Broadcast-

Decency Bill: Pro or Con?, BROADCASTING &  CABLE ONLINE, June 19, 2006, available at 

http://www.broadcastingcable.com/article/CA6344827.html (LIN TV equipped all stations with capacity to 

block out live programming).  

 
182

  There are also general statements by industry participants that reflect excessive caution regarding 

indecency.  See, e.g., Steinberg, supra note 176 (quoting Chairman of Emmis Communications); Deborah 

Potter, Indecent Oversight, AM. JOURN. REV., Aug.-Sept. 2004, at 80 (quoting KTLA News Director). 

 
183

  Brief of Petitioner CBS Broadcasting Inc. at 49-50, Fox Television Stations, Inc. v. FCC, 06-

1760-ag (2d Cir. Nov. 22, 2006). 

 
184

  See, e.g., Brian J. Rooder, Note, Broadcast Indecency Regulation in the Era of the ñWardrobe 

Malfunctionò: Has the FCC Grown Too Big for Its Britches, 74 FORDHAM L. REV. 871, 890-91 (2005).  

Ironically, ABC had previously aired unedited versions of the WorId War II movie in 2001 and 2002 

without incident. 

 
185

  Id. at 888-89. 

 
186

  Paige Albiniak, Soaps on the Rope, Daytime Feels FCC Hear and Cools Down Its Act, 

BROADCASTING &  CABLE ONLINE, April 12, 2004, available at 

http://www.broadcastingcable.com/article/CA409679.html. 

 
187

  Joel Topcik, Flash! Victory for Decency Crusaders?Not so Fast, BROADCASTING &  CABLE 

ONLINE, April 3, 2006, available at http://www.broadcastingcable.com/article/CA6321274.html?.  See also 

John Eggerton, FCCôs Full Frontal Assault on TV, BROADCASTING &  CABLE ONLINE, March 20, 2006, 

available at http://www.broadcastingcable.com/article/CA6317038.html  (ñwriters and show creators say 

the document [FCC decision] has already begun to chill their appetite for edgier fare. . . . Reality producer 

Mark Burnett . . . has decided not to try to push the envelope. . . . ñThis all began with Janet Jackson . . .and 

Iôve been cutting with that in mind.òò). 
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http://www.clearchannel.com/Radio/PressRelease.aspx?PressReleaseID=418
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  Jim Benson, Bochco Blasts Indecency Rulings, BROADCASTING &  CABLE ONLINE, March 20, 

2006, available at http://www.broadcastingcable.com/article/CA6317022.html (quoting Steven Bochco, 

producer of programs such as ñNYPD Blue,ò ñL.A. Lawò and ñHill St. Bluesò). 

 
189

  See, e.g., Steinberg, supra note 176.  PBS station WGBH edited cleavage out of its documentary 

on Emma Goldman.  Lisa de Moraes, Even Buttoned-Down PBS Gets Caught in the Wringer, WASH. POST, 

March 11, 2004 at C7.  Expletives were edited out of a documentary on the work of the poet Piri Thomas 

even though they appeared in the poetry.  See Petition for Reconsideration on behalf of ACLU et al. at 20, 

In re Complaints Against Various Broadcast Licensees Regarding Their Airing of the ñGolden Globe 

Awardsò Program, File No. EB-03-1H-0110 (filed April 19, 2004), available at  
http://www.aclu.org/FilesPDFs/reconsideration.pdf. 
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  Steinberg, supra note 176. 
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  John Eggerton, Regulatory Rush Hour, BROADCASTING &  CABLE ONLINE, June 19, 2006, 

available at http://www.broadcastingcable.com/article/CA6344828.html. 

 
192

  Comments of Public Broadcasters on Petitions for Reconsideration, 4-5, In re Complaints Against 

Various Broadcast Licensees Regarding their Airing of the ñGolden Globes Awardsò Program, File No. 

ED-03-1H-0110 (May 4, 2004).  Each public television station was given the option of airing an edited or 

unedited version of A Company of Soldiers, a Frontline film on soldiers serving in Iraq.  Louis Wiley, Why 

óFrontlineô Used Bad Language, BROADCASTING &  CABLE ONLINE, Feb. 28, 2005, available at 

http://www.broadcastingcable.com/article/CA506958.html.  

 
193

   Petition for Reconsideration on behalf of ACLU et al. at 19, In re Complaints Against Various 

Broadcast Licensees Regarding Their Airing of the ñGolden Globe Awardsò Program, File No. EB-03-1H-

0110 (filed April 19, 2004), available at http://www.aclu.org/FilesPDFs/reconsideration.pdf.  See also 

Mark Brown, No Evil: Broadcast Words, Actions Stir Efforts to Clean Up óDirtyô Airwaves, ROCKY 

MOUNTAIN NEWS, March 27, 2004, at 1D; Jacques Steinberg, supra note 176 (describing the elimination 

from radio station playlists of classic rock songs such as Elton Johnôs ñThe Bitch is Backò and ñBitchò by 

the Rolling Stones). 
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  Steinberg, supra note 176. 
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  Fox Entertainment Group, NBC Universal Inc., Viacom Inc., Joint Petition for a Stay at 14, In re 

Complaints Against Various Broadcast Licensees Regarding Their Airing of the ñGolden Globes Awardsò 

Program, File No. EB-03-IH-0110 (June 18, 2004) [hereinafter Joint Petition]   See also Allison Romano, 

Reporting Live. Very Carefully., BROADCASTING &  CABLE ONLINE, July 4, 2005, available at 

http://www.broadcastingcable.com/article/CA623019.html (describing, inter alia, effect of indecency 

rulings on live local news coverage). 
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  Deborah Potter, Indecent Oversight, AM. JOURN. REV., Aug.-Sept. 2004, at 80. 
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  Brief of Former FCC Officials as Amici Curiae in Support of Petitioners and In Support of a 

Declaration that Indecency Enforcement Violates the First Amendment at 16, Fox Television Stations Inc. 

v. FCC, No. 06-1760-ag (2d Cir. Nov. 29, 2006). 

 
198

  Shelly Branch and Joe Flint, Limited Brands Decides to Cancel Lingerie TV Show, WALL . ST. J., 

April 12, 2004, at B2. This was apparently unprecedented for the Oscars show.  Katherine A. Fallow, The 

Big Chill?  Congress and the FCC Crack Down on Indecency, 22 COMM. LAW. 1 (2004).  See also Steve 

McClellan, Bleepinator Anyone?, BROADCASTING &  CABLE ONLINE, April 26, 2004, available at 

http://www.broadcastingcable.com/article/CA412624.html; Allison Romano, Broadcast-Decency Bill: Pro 
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199

  Branch & Flint, supra note 198; Staff, Editorial, Pay for Play, BROADCASTING &  CABLE ONLINE, 

Nov. 29, 2004, available at http://www.broadcastingcable.com/article/CA483385.html.   

 
200

  See Steinberg, supra note 176 (describing the ñdumpò button and a program directorôs instructions 

to technicians not to resist the urge to use it: ñYou will never be criticized for dumping something that may 

not have needed to be dumped.  But God forbid we miss one and let it slip up.ò) 

 The commission recognizes but rejects this argument.  In its Omnibus Remand Order, for 

example, the agency argues that some degree of self-censorship is ñinevitable and not necessarily 

undesirable, so long as proper standards are available.ò Omnibus Remand Order at 13314 ¶ 38 (citations 

omitted).  It concludes that ñ[t]he possibility that an over-zealous broadcast standards employee may 

ñdumpò material that is not actionably indecent during the live presentation of an awards show does not 

outweigh the compelling interest in preventing patently offensive broadcasts ...ò  Id. 
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  It should also be noted that signal delay devices are expensive (see Potter, supra note 182) and can 

require additional monitoring personnel.  This can constitute a significant expenditure, particularly for 

smaller broadcasters (especially radio stations).  These expenses can be avoided if the station simply steers 

very clear of the forbidden zone ï avoiding live programming and less-conservative fare. 

 
202

  There are news reports of program producers complaining of pressure from standards and 

practices departments.  See, e.g., Benson, supra note 188; John Eggerton, FCC Mulls Next Move on 

Indecency, June 11, 2007, BROADCASTING &  CABLE ONLINE, available at 

http://www.broadcastingcable.com/article/CA6450561.html.  In addition, the recent indecency settlements 

with major broadcasters require compliance training.   See John Eggerton, FCC to CBS: Why Doesnôt Trace 

Airing Violate Consent Decree?, BROADCASTING &  CABLE ONLINE, June 27, 2007, available at 

http://www.broadcastingcable.com/article/CA6456057.html.  See generally Jonathan Rintels, Big Chill: 

How the FCCôs Indecency Decisions Stifle Free Expression, Threaten Quality Television and Harm 

Americaôs Children, Appendix to  Brief for Intervenor Center for Creative Voices in Media at A-345, Fox 

Television Stations, Inc. v. FCC, No. 06-1760AG (2d Cir. Nov. 22, 2006) (describing chilling effect 

experienced by specific members of the organization). 

  
203

  Reed Hundt, Regulating Indecency: The Federal Communications Commission's Threat to the 

First Amendment, 2005 DUKE L. AND TECH. REV. 13 (2005) (ñ[t]he federal government has, wittingly or 

not, obtained and exercised sanctions that can be used to encourage cooperation between private means of 

publishing information and the political purposes of government.ò). 

 
204

  Decency in Broadcasting, Cable, and Other Media: Hearing Before the Comm. on Commerce, 

Science and Transportation, 109
th
 Cong. 531 (2006).  See also John M. Higgins, The Economics of 

Indecency, BROADCASTING &  CABLE ONLINE, Dec. 12, 2005, available at 

http://www.broadcastingcable.com/article/CA6290435.html; Amy Schatz & Joe Flint, Under Pressure, 

Cable Offers Family Packages, WALL ST. J., Dec. 13, 2005, at B1. 
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  In addition to anti-indecency groups, FCC Chairman Kevin Martin has argued that consumers 

should not have to purchase their cable programming in a bundled fashion, and should be able to choose ï 

ña la carteò ï the channels to which they wish to subscribe.  See, e.g., Remarks of FCC Chairman Kevin J. 

Martin, National Cable & Telecommunications Association, Las Vegas, NV, May 7, 2007 (as prepared for 

delivery), available at http://hraunfoss.fcc.gov/edocs_public/attachmatch/DOC-272897A1.pdf.   In his 

testimony before Congress in 2005, Commissioner Martin stated that he believed that a-la-carte pricing was 

economically feasible for cable companies, and that an FCC Report arguing otherwise that had been 

produced under the Powell administration was flawed in its conclusions.  John M. Higgins & P.J. 

Bednarski, Congress and the FCC Turn Up the Heat, BROADCASTING &  CABLE ONLINE, Dec. 5, 2005, 

available at http://www.broadcastingcable.com/article/CA6288804.html.  The FCC issued a 2006 report 

supporting the viability of a-la-carte pricing and detailing the flaws in the previous report.  Further Report 

on the Packaging and Sale of Video Programming Servs. to the Public, No. 04-207, 2006 WL 305873 (Feb. 
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206

  See, e.g., Various Complaints Regarding CNNôs Airing of the 2004 Democratic National 

Convention, 20 F.C.C.R. 6070 (2005) (ñthe Commission has indicated that it does not regulate indecency 

and profanity on cable and satellite subscription servicesò); Various Complaints Against the Cable/Satellite 

Television Program ñNip/Tuck,ò 20 F.C.C.R. 4255, 4255 (2005) (ñthe Commission has indicated that it 

does not regulate cable indecency or indecency on satellite subscription services. . .ò); Violent Television 

Programming and Its Impact on Children, Notice of Inquiry, 19 F.C.C.R. 14394, 14403 ¶ 21 (2004); 

Applications for Consent to the Transfer of Control of Licenses from Comcast Corporation and AT&T 

Corp., Transferors, to AT&T Comcast Corporation, Transferee, 17 F.C.C.R. 23246, 23328, (2002) 

(subsequent history omitted).  
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  Writers Guild of America, West Inc. v. Amer. Broadcasting Co., 609 F.2d 355 (9
th
 Cir. 1979).   

 
208

  Naturally, we cannot predict precisely how this will cut.  Will the non-family-viewing tiers be 

freed to provide even more racy programming because the existence of the safe zone will defang critics? 

Will that put even more pressure on the rationale for regulating broadcast indecency? Or will the private 

parties effect the Commissionôs underlying policy on their own by creating a programming red light 

district? 
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  See, e.g., Jeff Leeds, Scrambling to Fill A Vacancy After Stern, N.Y. TIMES, Oct. 6, 2005, at E6.   
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  See § VI.B. infra. 
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  See Stuart Minor Benjamin, Evaluating the Federal Communications Commissionôs National 

Television Ownership Cap: Whatôs Bad for Broadcasting is Good for the Country,  46 WM. &  MARY L. 

REV. 439 (2004).  
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  FCC v. Pacifica, 438 U.S. at 775 (Brennan, J. dissenting). 

 
213

  In the 1960s, for example, Pacifica Foundation stations were targeted by some FCC 

commissioners because of their liberal views. See, e.g., Pacifica Found., 36 F.C.C. 147 (1964) (granting 

renewal after inquiring into possible Communist affiliations).  Outside the specific indecency context, the 

Nixon  Administrationôs attempt to use its broadcast licenses against the Washington Post has been well 

documented.  See, e.g., FRED W. FRIENDLY, THE GOOD GUYS, THE BAD GUYS, AND THE FIRST 

AMENDMENT: FREE SPEECH VS. FAIRNESS IN BROADCASTING (1976); POWE, supra note 10, at 121-141. 
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  Cf. Fairman, supra note 33, at 1744 (ñ[w]ord taboo drives the FCC's final conclusion that Bono's 

single use of the phrase ñreally fucking brilliantò is indecent.ò) 
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  Brown & Candeub, supra note 11, at 1464.  See also Candeub, supra note 15, at 921 (2005). 

 
216

  Omnibus Order, 21 F.C.C.R. 2664 (2006).   
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  Fox Television Stations, Inc. et al. v. FCC, No. 06-1760-AG (2d Cir. filed April 13, 2006), 

remanded and partially stayed, Sept. 7, 2006.  Similarly, ABC Television Network and Hearst-Argyle 

Television, Inc. filed a petition for review with the United States Court of Appeals for the D.C. Circuit, and 

that petition was subsequently transferred to the Second Circuit and consolidated with the Fox and CBS 

petition.  The ABC Television Affiliates Association was permitted to intervene in the case as well.  See 

Omnibus Remand Order, 21 F.C.C.R. at 13301 ¶ 8.  In addition, NBC Universal, Inc., NBC Telemundo 

License Co.,  NBC Television Affiliates, FBC Television Affiliates Association, CBS Television Network 

Affiliat es Association, and the Center for Creative Community, Inc. were also permitted to intervene in the 

case by the Second Circuit.  Id. at 13301 note 19.   

On July 5, 2006, the FCC asked the Second Circuit to remand the case for 60 days in order to 

allow for further briefing to and consideration by the Commission of part of the Omnibus Order.  The 

Second Circuit granted the Commissionôs motion and stayed the case on September 7, 2006 ñfor the entry 
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of a further final or appealable order of the FCC following such further consideration as the FCC may deem 

appropriate in the circumstances.ò  See Omnibus Remand Order, at 13301-02 ¶¶ 9-10 and n. 22.  On 

November 6, 2006, the Commission released the Omnibus Remand Order, in which it replaced III.B of the 

Omnibus Order in its entirety.  Omnibus Remand Order, 21 F.C.C.R. at 13300.  However, although the 

Commission vacated Section III.B of the Omnibus Order and reversed its findings of indecency regarding 

The Early Show and NYPD Blue, it did not modify its new indecency regime, inter alia, with respect to the 

fleeting expletives found indecent in the Golden Globes decision.    
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  CBS Corporation et al. v. FCC, No. 06-3575 (3d Cir. filed Dec. 22, 2006).  A recent news report 

suggests that a decision in the Super Bowl case should not be expected before the end of 2007, at the 

earliest.  John Eggerton, Janet Jackson Decision Wonôt Come Before Late 2007, BROADCASTING &  CABLE 

ONLINE, May 21, 2007, available at http://www.broadcastingcable.com/article/CA6445148.html. Oral 

argument was heard in the Fox challenge in December 2006, but the 2nd Circuitôs decision is still pending.  

Id. 
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  Fox v. FCC, 2007 U.S.App. LEXIS 12868 (2d Cir.) (June 4, 2007)  

 
220

  Id.  
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  5 U.S.C. § 706(2)(A).   

 
222

  Fox v. FCC, 2007 U.S. App. LEXIS 12868 at *36 (2d Cir. June 4, 2006).  2nd Circuit precedent 

established that ñthe agency must explain why the original reasons for adopting the rule or policy are no 

longer dispositiveò and why ñthe new rule effectuates the statute as well as or better than the old rule.ò Id. 

at *36-37 (citation omitted). 

 
223

  Rejecting the proposition that it could only address the narrow question on appeal of whether the 

Fox broadcasts of the Billboard Music Awards shows were indecent and/or profane, the court first 

expressed its intention to analyze the change in the fleeting-expletives policy as a whole because 

adjudication could not properly be used to insulate a generic standard from judicial review. Fox v. FCC, 

2007 U.S. App. LEXIS 12868 at *29-30. 
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  ñThus, the record simply does not support the position that the Commissionôs new policy was 

based on its concern with the publicôs mere exposure to this language on the airwaves. The ñfirst blowò 

theory, therefore, fails to provide the reasoned explanation necessary to justify the FCCôs departure from 

established precedent.ò Fox v. FCC, 2007 U.S. App. LEXIS 12868 at *43 (footnote omitted). 
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  It issued the dicta because dicta ñcan help clarify a complicated subject .... assist future courts to 

reach sensible, well-reasoned results .... help lawyers and society to predict the future course of the courtôs 
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rulings.ò  Id. at *53 n. 12, quoting Pierre N. Leval, Judging Under the Constitution: Dicta About Dicta, 81 

N.Y.U. L. REV. 1249, 1253 (2006).  This citation is particularly ironic, as Judge Leval, the author of the 

quoted article, was the dissenting judge in the Fox v. FCC case itself. 
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scrutiny.ò  Id. at *89. 
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